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To ORIGINS of the Far Eastern problem far antedate the discovery 


of America; they may be traced directly to the memoirs of Marco 

Polo, written during the latter years of the thirteenth century. From 
that time to the present, nations of the West have found political, eco- 
nomic, and strategic attractions in this distant section of Asia, attractions 
engendered by the weakness of its political organizations. From the res- 
toration of the Emperor Meiji (1852-1912) to the end of the late war, 
Japan was the important Asiatic state on the periphery of the region, pri- 
marily because it was the only Asiatic state with a strong and vigorous in- 
ternal structure. However, as long as there has been a Far Eastern prob- 
lem, China has been its point of focus. The external control or inflluenc- 
ing of China has always been the principal integrant in international poli- 
tics in the Far East. The control of such secondary areas as Japan, Korea, 
Burma, Siam, Indo-China, Malaya, Indonesia, and the Philippines has 
been a lesser element in the situation. Realization of this fact has been 
basic in the evolution of American policy toward the Far East. Grounded 
in geographic and cultural reality, it must continue to serve as a pilot 
factor. 

It has frequently been asserted that the United States has no foreign 
policy, and more specifically, no Far Eastern policy. This erroneous view 
has been caused by a failure on the part of its holders to distinguish be- 
tween policy and courses of action. Insofar as policy relates to principles, 
we had, until the formation of the United Nations and the conclusion 
of the North Atlantic Treaty, a clear and consistent foreign policy, and 
an equally clear and consistent Far Eastern policy. In general, American 


* This paper was presented during the third annual meeting of the Western Political Science Asso- 
citation at Albuquerque, New Mexico, November 25-26, 1949. 
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foreign policy was based on an application of four principles: (1) respect 
for the legal and moral rights of other states and peoples; (2) equality 
of commercial opportunity and treatment; (3) abstention from political 
alliances and aggression; (4) persuasive, rather than coercive, diplomatic 
approaches and measures. As the third principle indicates, the United 
States was isolationist in its attitude toward cooperative dealings gener- 
ally. With respect to the Far East, and specifically with regard to China, 
its policy was marked by a slightly different set of principles: (1) equality 
of commercial and political opportunity (the Open Door); (2) pres- 
ervation of China’s territorial and administrative integrity; (3) cooperation 
with other powers, at first collectively, later by parallel action.? 

The policy of cooperative action vis-a-vis China received a major set- 
back when German, Austrian, and Russian extraterritorial rights in China 
were terminated following World War I. A further shock was received 
when the Soviet Union elevated its minister in Peking to the rank of 
ambassador in 1924, thus causing him to become, by virtue of custom, 
the doyen of the diplomatic corps. Since the other Powers, represented 
by ministers, were unwilling to accept the formal leadership of a senior 
envoy of a government as yet a pariah in international life, the unity of 
the group was, to all outward intent, shattered. A semblance of co- 
operation, however, remained in the behind-the-scenes maneuverings 
which invariably precede public negotiations. Particularly did the United 
States continue to act in conjunction with the British government. 

The United States and Great Britain have come, for the time being, 
to a parting of the ways, largely as a consequence of the difference in the 
nature and quantity of British and American interests in China. Spurred 
on by pressure from British merchants, who have the largest foreign com- 
mercial and financial stake in China, Great Britain recognized the Com- 
munist regime on January 5, 1950,? in order to restore trade with that 
country to “normal.” The American government, on the other hand, 
wants to withhold recognition until the Communists evidence willingness 
to meet its criteria.* This divergence has threatened to weaken both the 
British and American positions in the situation, in addition to disposing 
of effective cooperaton. Considerations of political expediency have in- 





1Compare T. A. Bisson, American Policy in the Far East: 1931-1940 (New York, 1939), pp. 3-7; A. 
Whitney Griswold, The Far Eastern Policy of the United States (New York, 1938), pp. 4-8, 
439473; U. S. Department of State, United States Relations With China (Washington, 1949 
[Department | of = Publication 3573, Far Eastern Series 30]), pp. 1-37 (hereinafter cited by 
title only); S beck, The United States and the Far East: Certain Fundamentals 
of Policy (Boston, 1942). pp. 1-26. 

2New York Times, January 6, 1950. 


3On October 12, 1949, Secretary of State Acheson stated three tests for recognition of the Chinese 
Communist government: 

1. Control of the area which it claims to represent; 

2. Recognition and fulfillment of its international obligation; 

3. Rule with the acquiescence of the ruled. (New York Times, October 13, 1949.) 
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duced some of the British Commonwealth nations to reconsider their 
plans for early recognition.‘ The incarceration of Consul General Angus 
Ward dramatically illustrates the complete absence of American prestige 
in regions under Communist control. It also demonstrates what appears 
to be a basically ruthless intent on the part of the Communists in their 
relations with individual foreigners regardless of their official station. 

The Open Door, meaning equal opportunity for Americans to re- 
side and engage in business in the Far East, was an appropriate policy to 
employ in an area in which the United States’ political interest was sec- 
ondary and which was too distant for an attempt at domination. With 
its related principle of preserving China’s territorial and administrative in- 
tegrity, the Open Door was a public affirmation of the democratic ideal 
and an admirable guidon of American diplomacy in the Far East. But 
it succeeded neither in keeping the door open at all times, nor in pre- 
serving China’s territorial integrity from serious violation. It was, in short, 
valid only as a principle, not as a practice. 

From the standpoint of the current situation in China, the policy of 
the Open Door has two major shortcomings. First, it was directed against 
undue encroachment on the China market or the Chinese political entity 
by another non-Chinese power. However, since the Chinese Communists 
are not foreigners but Chinese, the policy is invalid from that basic stand- 
point. Further, the keeper of the Open Door must be either friendly or 
impressionable if the policy is to operate. The new doorman is not im- 
pressed by Americans; he is, in fact, unfriendly to the extent that he has 
repeatedly called the United States his “No. 1 Enemy.”® The door is 
is now closed. It is extremely unlikely that it will be opened again in the 
foreseeable future. Whatever may be said in justification of these policies 
for the era in which they were applied, their continuation would be an 
anachronism; it would be as Harold Laski put it in another context, “an 
exercise in logic, not in life.’® 





‘India recognized the Chinese Communist government on December 30, 1949; Pakistan recognized it 
on January 4, 1950. (New York Times, December 31, 1949; January 5, 1950.) 


5A carefully documented analysis of Chinese Communist enmity toward the United States may be 
found in H. Arthur Steiner, ‘‘Mainsprings of Chinese Communist Foreign Policy,” “ Ameri- 

can Journal of International Law (January, 1950). Steiner identifies six major theses of Chinese 
Communist foreign policy, the second being that the United States, “the most advanced cap- 
italist country and the ‘necessary’ leader of the — imperialist camp,’ is by nature the 

. Major enemy among the nations of the world.” See also itled “Explanation of 
Several Basic Questions Concerning the Postwar International Situation,’ by Lu Ting-yi, Yenan 
Emancipation Daily, reprinted in United States Relations with China, pp. 710-719; and Ko Pai- 

nien, “‘New China’s Foreign Policy,’ China Digest, Vol. VII (November 2, 1949), pp. 7-9. 


e- - one may assume that policy statements to the United Nations General Assembly by the United 
States delegate represent the official view of his government, then the draft resolution on China 
offered to the Political Committee of that body on November 28, 1949, by Dr. Philip C. Jessup, 
connotes a failure on the part of the Department of State to recognize this fact. The American 
resolution simply urged members of the General Assembly (1) to respect the sovereignty, ter- 
ritorial integrity, and political independence of China; (2) to respect the right of the people 
of China to choose their own form of government without external interference; (3) to respect 
existing treaties relating to China; (4) to refrain from acquiring spheres of influence or estab- 
lishing puppet regimes in China; (5) to refrain from seeking to obtain special rights or priv- 

ileges within the territory of China (U. N. Doc. A/C. 1/552). 
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The famous statement of La Bruyere: “Everything has been said; 
and it is too late . . .” is most apropos in an analysis of our Far Eastern 
policy. In its recent White Paper on China,’ the Department of State 
wrote finis to one policy epoch and, it is to be hoped, cleared the decks 
for a new one. What was not said by the Department was subsequently 
stated by its critics, who were many and harsh.’ The time for recrimina- 
tions is now past; instead, a rethinking on fundamentals, a basic re- 
orientation, seems to be imperative. 

Four decades of civil strife in China are drawing to a close. That un- 
fortunate country, which has been ruled since 1911 by a kaleidoscopic 
succession of disunited and corrupt governments, finally appears to be on 
the road towards unity and reconstruction. The formless jelly that is 
China has at last begun to set. The most salient fact which should color 
official American thinking on China and the Far East is that the Com- 
munists are in China to stay. Corollary is the conclusion that Chinese 
communism is a very real threat to the United States. 

The United States government admits in its White Paper that it 
has been incapable of checking the Communist advance in China. As 
a democracy,® the United States cannot participate wholeheartedly in 
cloak-and-dagger diplomacy and support actively, at a cost of several bil- 
lions of dollars yearly, an opposition movement in China, though the 
trend might thereby be reversed. But nations must deal in realities; 


policy must be predicated on the possible. 


7 United States Relations with China. In his letter transmitting this record to the President, Secretary 
of State Dean Acheson wrote: “This is a frank record of an extremely complicated and most 
unhappy period in the life of a great country to which the United States has long been attached 
by ties of closest friendship.” (Ibid., p. iii.) Another passage states: “It must be admitted 
frankly that the American policy of assisting the Chinese people in resisting domination by 
any foreign power or powers is now confronted with the gravest difficulties. The heart of 
China is in Communist hands. . . . The unfortunate but inescapable fact is that the ominous 
result of the civil war in China was beyond the control of the government of the United States. 
. . . And now it is abundantly clear that we must face the situation as it exists in fact.’ 

(Ibid., p. xvi.) 


8 See, for example, presentations and critiques by Lawrence K. Rosinger, John K. Fairbank, and Paul 
M. A. Linebarger, in Far Eastern Survey, Vol. XVIII (September 7, 1949), pp. 205-214; see also 
the trenchant criticism by Owen Lattimore, “Our Failure in China,” The Nation, Vol. CLXIX 
(September 3, 1949), pp. 223-226. A Chinese Communist reply in the form of an “analytical 
refutation” by the New China News Agency may be found in China Digest, Vol. VI (Sep- 
tember 7, 1949), pp. 10-11, 16-18. Compare also the official reply to certain critics, in Depart- 
ment of State Bulletin, Vol. XXI (September 5, 1949), pp. 350-352. 


* The writer is aware of the controversial nature of the term “democracy.” In the present analysis 
it is arbitrarily used to mean government in which ignty is ined by the people in the 
sense that they exercise power—either directly or indirectly—through periodically elected repre- 
sentatives whose power to rule is limited by law. The integral concept is the dignity of the 
individual. Applicable also is Reinhold Niebuhr’s observation that democracy “‘arms the indi- 
vidual with political and constitutional power to resist the inordinate ambition of rulers, and 
to check the tendency of the community to achieve order at the price of liberty.” (The 
Children of Light and the Children of Darkness [New York, 1946], pp. 46-47); and see 
Charles E. Merriam, “The Ends of Government,” American Political Science Review, Vol. 
XXXVIII (February, 1944), pp. 21-40. 
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The American failure in China has been matched, less sensationally 
because secondary areas are involved, by failure or threat of failure in 
Japan, Korea, the Philippines, and most other areas of Southeast Asia.’° 
In each case American support was given to anti-communist regimes 
which were attempting to repress popular uprisings: Vietnam in Indo- 
China, the Hukbalahap in the Philippines, the Republicans in Indonesia, 
the moderates in South Korea. Even where actual or so-called Com- 
munists were active in these movements, the movements themselves could 
not accurately or honestly be designated as communist. That term was 
applied more frequently than not as a means of directing the public 
opinion of the non-communist world, and especially of the United States, 
to the support of the regime in power.'? In each case American policy 
makers have failed to understand or to appreciate the complex dynamics 


In the third Japanese postwar election, January 23, 1949, Premier Shigeru Yoshida’s ultra-conservative 
Democratic Liberal party won an absolute majority of 264 seats in the Diet. The next biggest 
gain was registered by the Communist party, which doubled its 1947 popular vote and in- 
creased its seats in the Diet from four to thirty-five. The heaviest losers were the Social 
Democrats (Socialists). Even ex-Premier Tetsu Katayama, leader of the Social Democrats, was 
defeated for re-election to the Diet by a Communist candidate. According to the New York 
Times (January 26, 1949), Japanese labor unions voted heavily Communist. This may have 
been due in Part to the fact that S.C.AP., which was reported to favor a coalition govern- 
ment, ali ploy g the work week just prior to the election. 
The election results showed iT i of political strength at the extreme Right and 
extreme Left, and a pr el of the forces of the Center. The breakdown was as follows: 


Party Popular Vote Percentage Seats in 1949 Seats in 1947 
Democratic Liberal 13,381,610 43.8 264 120 
Democratic 4,835,504 15.4 68 124 
Social Democratic 4,129,724 13.5 49 143 
Communist 2,984,383 9.6 35 4 
(Figures by S.C.A.P., Tokyo, from New York Times, January 26, 1949.) 


On January 19, 1950, Chairman Tetsu Katayama led 200 right-wing delegates out of the con- 
vention of the Social Democratic party in Tokyo. This divided the party into two groups, neither 
of which, according to Gordon Walker, chief far eastern correspondent of the Christian Science 
Monitor, “has sufficient strength to be called a major political party.”” Mr. Walker, a careful 
observer, comments that as a result of this split, “there no longer is any major political organi- 
zation capable of challenging the strength of the conservative Liberal Democratic party of Prime 
Minister Shigeru Yoshida.’’ His conclusion is that the Japanese government has once again 
become a “one-party affair’ (Christian Science Monitor, January 21, 1950). 


In the Philippine national elections of November 8, 1949, President Elpidio Quirino won a 
bitterly contested race with José P. Laurel, who had been President of the puppet regime during 
the Japanese occupation of the islands. Laurel, anti-American and supported by the Hukbalahap, 
carried Manila, but ran behind in the provinces. (New York Times, November 9, 10, 13, 1949; 
see also note 22 below.) 


11 The Indo-Chinese independence , Vietnam, built around the Viet Minh, and led by Ho Chi 
Minh, is a case in point. The French government has insisted that the entire independence move- 
ment is communist, that its leaders are Communists, and that their sympathies lie with world 
communism. (“‘Development of the Political Situation in Indochina,’”’ News From France, Fourth 
Year, No. 12, September 15, 1949.) The fact that Ho Chi Minh was an agent of the Comintern 
and, under the name of Nguyen-ai-quoc, founded the Indo-Chinese Communist party in 1929 (see 
Thomas E. Ennis, French Policy and Developments in Indochina [Chicago, 1936], pp. 200-202) 
gives the accusations of the French government some validity. However, most neutral observers 
dispute the French contentions, pointing out that (1) Ho has assertedly severed his connections 
with international communism (see report of radio interview of Ho by foreign correspondents in 
which he stressed the national, rather than the communist nature of Vietnam, saying: ‘There 
may be similarities between the new Chinese people’s democracy and our own regime, but the 
Chinese are Chinese and our goal is entirely Viet Namese.”’ [Christian Science Monitor, October 
24, 1949]); (2) the nationalist movement in Indo-China far antedates the founding of the Indo- 
Chinese Communist party, and the fall of Viet Minh would not destroy the i 
in the country. (Compare: Thomes E. Ennis, op. cit., pp. 177-193; Christian Science Monitor, 
June 24, 1947, July 30, 1947 [article by Walter Briggs], November 12, 1948, April 30, 1949, May 
16, 1949, om 1, 1949, October 24, 1949; New York Times, June 19, 1948, June 25, 1948, 
June 27, 1948.) 
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of nationalism and revolution, forces which long ago made their ap- 
pearance in the arena of Western politics, but which only recently have 
come to the fore in the Far East. 

The seeds of nationalism in eastern Asia were planted by the first 
impact of expanding imperialistic Western cultures upon the more primi- 
tive and unsophisticated cultures of the East during the eighteenth and 
nineteenth centuries. The plant began to bloom during the Nationalist 
revolution in China following World War I, and it is now bearing fruit 
both on the mainland and on the peripheral islands of the area. It was 
nationalism that helped Chiang Kai-shek gain power. The same national- 
ism has assisted his Communist enemies to overthrow Chiang by denounc- 
ing him as a tool and lackey of American imperialism. 

Americans owe their existence as a nation to a revolution, and they 
pay fervent service to the ideals of democracy. However, many years 
have gone by since the American revolution. In the process of growth 
to maturity, the American people have lost touch with the spiritual over- 
tones and nuances of upsurgent nationalism purposed not toward im- 
perialism and conquest, but merely at achieving freedom and the right 
to self-determination. It may be true, as Toynbee indicates, that the 
world is in a phase of a historical cycle in which the trend is toward a 
reduction in the number of states and a consolidation of empires, with 
a consequent polarization of power. That is a long-range trend. At the 
same time there are being reborn, even if only on a short-range basis, 
a number of formerly independent entities which have spent several 
generations in the servile status of colonialism. 

The emergence of nationalist forces and new states in phcenix 
fashion, out of the ashes of European empires, is not only a fact in 
itself. It is also a factor in the current process of realignment of power 
relationships in Asia. World War I saw the hitherto fabulous prestige of 
the Western Powers dealt a serious blow. Japan’s victories in World 
War II, temporary though they were, were sufficient to weaken for all 
time the hold of Britain, France, and the Netherlands on their colonial 
empires in southeast Asia. Japan demonstrated effectively to colonial 
peoples that the omnipotent Caucasian could be beaten with his own 
weapons—and by Asiatics like themselves. Japan is considered to have 
lost the war. In one sense, however, Japan won the war, for it made 
impossible the reestablishment of Western imperialism in eastern Asia. 

Closely related to the factor of nationalism is that of revolution. 
There are three facets of the revolution sweeping the Orient that must be 
understood if the United States is to operate a successful policy in the 
Far East. Economic reform, involving both. agrarian and industrial as- 
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pects, is a vital necessity in China;’* realization of its indispensability has 
had an osmotic spread through the peripheral areas. Allied with economic 
reform is the growing demand for social reform, especially for the purpose 
of extending literacy to the masses, and of giving them a stake in the 
government.** The alluring ideology of Marxism-Leninism-Stalinism is 
the third element;** it is also the one which has been of most concern to 
the United States. Mao Tse-tung, chairman of the Chinese Communist 
party and the Central People’s Government, as well as his associates and 
followers, preach this ideology in orthodox terms. The Chinese people 
are told that communism seeks to free them from the chains of land- 
lordism and imperialism.?* The Chinese absentee landlord and the West- 





%2Compare J. Lossing Buck, Land Utilization in China (Shanghai, 1937), the basic study of the 
problem; idem, An Agricultural Survey of Szechwan Province, China (Chungking, 1942; New 
York, 1943); Institute of Pacific Relations, Agrarian China, Selected Source Materials from Chi- 
ese Authors (Chicago, 1938). In an introduction to the latter work, R. H. Tawney, who refers 
to Chinese agricultural tenantry as “vicious,” writes: “A government which grapples boldly 
with the land-question will have little fear either from foreign imperialism or from domestic dis- 
order. It will have as its ally the confidence and good will of half-a-million villagers” (p. xviii). 
On the other hand, Gerald F. Winfield sees the basic problem rising from the small average size 
of peasant holdings, rather than from tenantry, which he regards as an issue of ideological import 
only; see his China: The Land and the People (New York, 1948), esp. pp. 276-333. See also 
John K. Fairbank, The United States and China (Cambridge, 1948), pp. 213-239; and “Report 
to President Truman by Lieutenant General Albert C. Wedemeyer” (Appendix “B’” to Part II), 
reprinted in United States Relations with China, pp. 780-806. An interesting document is A 
Program for Rural Reconstruction in China, “‘presented by Twenty-one Agricultural Associations 
of China,”’ June 7, 1948 (mimeo.). This was an aborted effort by representatives of a number 
of Chinese learned groups to implement the recommendations of the “Report of the China- 
United States Agricultural Mission, 1947.” 

The problem as it exists in Indonesia and the Philippines is carefully detailed in Karl J. 
Pelzer, Pioneer Settlement in the Asiatic Tropics (New York: American Geographical Society, 
Special Publication No. 29, 1945), pp. 81-114, 160-231, 232-242. 

The most recent study is that of Erich H. Jacoby, Agrarian Unrest in Southeast Asia (New 
York, 1949). Jacoby examines the problems both as they affect the entire region and in their 
individual country aspects. Chapter VIII is a pointed recapitulatory lysi 





13 The problems of political and social reform in China have been summarized effectively in Fairbank, 
op. cit., pp. 240-274, 296-309. See also “Report to the President by Lieutenant General Albert 
C. Wedemeyer,” op. cit., pp. 806-807; inaugural radio speech by Chang Chun, president of the 
Executive Yuan, April 23, 1947, reprinted ibid., pp. 742-744; and summary of the situation in 
China by the American Embassy in Nanking (November 8, 1949), ibid., pp. 917-19. 


14See H. Arthur Steiner, op. cit.; see also Robert C. North and John H. Paasche, “China in the 
World Revolution,” Far Eastern Survey, Vol. XVIII (July 27, 1949), pp. 169-173; Benjamin 
Schwartz, ‘Marx and Lenin in China,” ibid., pp. 174-178; and the article by Mao Tse-tung, 
commemorating the twenty-cighth anniversary of the Chinese Communist party, quoted in United 
States Relations with China, pp. 720-729. 


3 See, for example, Mao Tse-tung, “The Chinese Revolution and the Communist Party of China,” 
Part Il (trans. by Huang Li), China Digest, Vol. V (March 22, 1949), pp. 1822; idem, The 
Fight for a New China (New York, 1945), pp. 32-44, 54-62; idem, Turning Point in China (New 
York, 1948), pp. 4-6, 10-13, 1824; see also the editorial from the New (China News Agency, 
entitled: “An Old China Is Dying, a New China Is Marching Ahead,” reprinted in United 
States Relations With China, pp. 859-864 


16 Of interest, though perhaps underscoring the obvious, are the following extracts from “‘The Common 
Poegeemmne,” adopted by, s og plenary session of the Chinese People’s Political Consultative 
Cc 





PREAMBI LE: Ags great iia of the Chinese People’s War of Liberation and People’s 
Revolution have ended the era of the rule of imperialism, feudalism and bureaucratic capital- 
ism in China. From the status of the oppressed, the Chinese people has become the master 
of a new society and a new State, and replaced the feudal, comprador, fascist, dictatorial KMT 
reactionary rule with the Republic of the People’s Democratic Dictatorship. The Chinese Peo- 
ple’s Democratic Dictatorship is the State power of the People’s Democratic United Front of 
the Chinese working class, peasantry, petty bourgeoisie, national bourgeoisie, and patriotic 
democratic elements based on the alliance of 4 and p and led by the working 
class. The Chinese People’s Political Consultative Conf e, ¢ d of the representatives 
of the Communist Party of China, all democratic parties and groups, people’s organizations, all 








8 THE WESTERN POLITICAL QUARTERLY 


ern imperialist are the chief targets of the attack, which has found ready 
listeners among the ignorant peasants and the student class as well. The 
themes advocated are, ironically to Americans, liberation and democracy.?® 
The genuineness of the liberation and democracy offered may well be 
questioned. The strength and vigor of their appeal to the Chinese—and 
to the masses in every part of the Far East—cannot be doubted. The 
latter is the significant fact. 

The United States has suffered a series of depressing, even alarming, 
disappointments in the Far East since the high tide of cooperation with 
the Soviet Union was reached in 1944. The eclipse of the Nationalist 
regime in China has been the most frightening. Also of major importance, 
if not of the size and scope of the Chinese debacle, has been the strong 
showing of the Laurel, or anti-American, faction in the recent elections 
in the Philippines;?* the bitter contumely heaped on the United States 
by Indonesian, Indo-Chinese, and Korean nationalists;** and the sudden 
growth of extremist parties of the right and of the left in occupied Japan. 
Wendell Wilkie once spoke of the “reservoir of good will” retained in 
the Far East by the United States. These events all indicate clearly that 
the reservoir is virtually empty. 

One underlying cause of disappointment in this situation is that 
American policy makers are only now. beginning to entertain the concept 
that the Far East is at least of equal importance with Europe as a region 
of elemental significance to the security and welfare of the United States. 


Economically, politically, and culturally, Europe has occupied a far 
weightier place in American thoughts than the Far East. Strategically, 
Europe has always taken precedence over the Far East. During the late 
war the dictum was generally accepted that the campaigns in Europe must 
be finished before those in the Far East could be pressed. The United 


areas People’s Liberation Army; all national minorities, overseas Chinese and patriotic demo- 
cratic elements, is the form of organization of the Chinese People’s Democratic United Front. 
The Chinese People’s PCC representing the will of the people throughout the country, pro- 
claims the establishment of the People’s Republic of China and organizes the. people’s own 
Central Government. The Chinese People’s PCC unanimously agrees that the New Democ- 
racy, namely the People’s Democracy, shall be the political foundati for ional construc- 
tion of the People’s Republic of China. .. . 


Article 1. The People’s Republic of China is a state of New Democracy, that is, Peo- 
ple’s Democracy. This Republic carries out the People’s Democratic Dictatorship led by the 
working class, based on the alliance of workers and peasants, and rallying all democratic 
classes and all nationalities in China. This Republic opposes imperialism, feudalism and bu- 
reaucratic capitalism and strives for the independence, democracy, peace, unification, pros- 
perity and strength of China. 

Article 2. The Central People’s Government of the People’s Republic of China must under- 
take to wage the People’s War of Liberation to the very end, liberate all the territory of China 
and accomplish the cause of unifying China. (“The Common Programme,”’ Supplement, China 
Digest, Vol. VII [October 5, 1949], p. 3.) 


17See supra, note 10. 





18 See, for example, the discussion of attitudes of two Korean conservative leaders, Kimm Kiu-sic and 
Kim Koo, New York Times, February 28, 1948; their reactions to proposals for elections in 
South Korea, ibid., April 1 and April 7, a see also New York Times, September 8 and 
om 20, 1948, for articles « 1g ian disillusionment with United States 
policy 
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States has always predicated the balance of power in the Far East on 
the balance of power in Europe. The Truman Doctrine was evolved 
to meet the situation in Europe. Only subsequently was it applied in the 
Far East, to avoid the continued existence of a policy vacuum in that 
area. The Marshall Plan allegedly was developed to assist the nations 
of Western Europe to recover a degree of economic stability. Only later 
was it applied in the Far East, without visible enthusiasm, and without 
the dignity of an appellation. Affinities of race and culture have been 
steadfastly, if not wisely, regarded as being strategically more important 
than the factors of area, population, and economic potential. The aver- 
age man in the United States has fought two wars for the sake of Ameri- 
can democratic ideals; yet Japan unintentionally did more for democ- 
racy in the Far East in her three years of military occupation of colonial 
and semicolonial areas than colonial powers did deliberately in a full 
century. 

What are the objectives of American foreign policy today? It is true 
that the prime policy objectives of the United States are its security and its 
welfare. It does not necessarily follow that either war or peace is an end- 
result of those objectives; either may be a by-product. However, the main- 
tenance of lasting peace has been specifically added to the list of major 
American policy aims. To facilitate their achievement, the American 
government has publicly declared its intention to work for the attainment 
of a peaceful world order, for the establishment and preservation of demo- 
cratic institutions the world over, and for a healthy structure of world 
trade. It has pleaded the cause of economic cooperation and the removal 
of restraints on international trade on many occasions. The United States 
government has expressed the desire to support the United Nations more 
effectively; and a sizable group of United States senators has urged its 
strengthening almost to the status of a world government.’® American 
statesmen have announced time and again their belief in the dignity of 
the individual, the value of cultural as well as economic interchange, 
the importance of unrestricted travel and communication among nations, 
and the importance to world peace of the establishment of governments 
based upon the consent of the governed.”® Much of this, it ought to be 
admitted, has had propaganda worth; but it is doubtful if it has influenced 
adherents of opposite views to alter their philosophies or their actions. 


2% On April 12, 1948, Senator Homer Ferguson (R., Mich.) and fifteen other senators introduced a bi- 
partisan resolution calling on President Truman to propose changes in the United Nations’ 
Charter which would strengthen the organization’s power and a —_ the “‘veto” in cases of 
aggression and application for membership. agg om Record, 80th Cong., 2d Sess., Vol. 94, 
Barc 4, pp, 42984000; see also New York imes, April 9, 1948, April 13, 1948, May 5, 1948, 

y 


* A recent enunciation was the statement before Committee I of the United Nations General Assem- 
bly on November 14, 1949, by United States Ambassador Wenn AY Austin, in supporting a 
joint United States-British resolution of the same date. The te of the statement and of the 
sesolasion may be found in Department of State Bulletin, Vol. XXI (November 28, 1949), 
pp. 808. 
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The difficulty has been threefold: The American people honestly 
believe in the theories so generously expressed by these officially pro- 
claimed objectives, but have not as yet been altogether willing, or able, 
to assume the cost of achieving them. Equally important, many Ameri- 
cans are frightened and bewildered. Transcending this is a basic dilemma 
that confronts American policy makers who are trying to accomplish 
abroad what is as yet unachieved at home. Dare they espouse practices 
abroad whose premises are as yet unsettled at home? For the first time 
in the history of the United States, the American people have been forced 
to recognize that they are no longer revolutionists; a world revolution is 
in progress, and they are on the receiving end of it. The heirs to the 
“spirit of ’76” find themselves allied with those who are opposed to an 
extension of that spirit, against those who could be sturdy friends and 
strong allies. As is clearly demonstrated by the official terminology—‘“con- 
tainment,” “defensive arrangements,” “waiting for the dust to settle”— 
the United States has adopted purely negative methods to implement 
thoroughly laudable, positive objectives. As a consequence of its in- 
decision and defensive outlook, the United States is being forced into as 
undesirable and dangerous a political and strategic position as it has 
faced since the days of its infancy. 

The picture is grim, but it is by no means hopeless. The United 
States must take positive action, bold in conception, broad in scope, 
vigorous in application. The potency and legitimacy of nationalism as a 
motivating factor must be recognized. Where that nationalism is extant 
and legitimate, as in Indonesia, Indo-China and Korea, wholehearted 
economic and technical assistance should be given, even at the risk of 
offending one or more European allies. The significant fact cannot be 
overlooked that nationalism can be either a most useful tool to Com- 
munists in establishing and consolidating control over a country, or the 
most stubborn obstacle to their success. The first move should be to 
align the United States on the side of, rather than in opposition to, 
national movements in eastern Asia. 

By the same token, it behooves the American government to take a 
positive stand on the problems of economic and social reform throughout 
the Far East. Reform and reconstruction are urgent necessities in the 
Philippines. American sincerity and goodwill were demonstrated to the 
world and to the Filipinos when the islands were granted their inde- 
pendence. The Bell Act, however, retained for the United States an 
unwholesome measure of control over the economic life of the Philip- 
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pines.?* Inequalities of this nature must be abolished whatever the cost 
to individual American businessmen. The manifest American objective 
in Japan and Korea has been to make of those territories bulwarks against 
Russian and communist expansion. Yet the absence of thorough-going 
land reform, industrial reform, social reform and reorientation has been 
a strong talking point for the Communists in Japan and Korea.*”* It should 
not be forgotten that reform is the greatest enemy of revolution; that in- 
decision, reaction, and stupidity provoke it. 

The problem presented to American policy planners by the situation 
in the Far East is one of discouraging complexity. It cannot be solved 
by the issuance of platitudinous pronouncements or the dispatch of sple- 
netic notes of protest. The support of particular regimes or political 
elements simply because they are anti-communist has been proved nega- 
tive, futile, and wasteful of material and financial aid which could better 
be spent in other fashion. The fate of three billion dollars used to aid 
the Nationalist government in China is mute testimony to that fact.?* 
The recognition which the United States may be forced to accord Com- 
munist China within a very few months should be the signal for the 
turning over of a new page of policy. 


21 Philippine Trade Act of 1946, Public Law No. 371, 79th Cong., 2d Sess. (April 30, 1946), intro- 
as H. R. 5856 by Rep. Jasper Bell. It provides for a continuation of the free trade status 
previously held by American goods entering the islands and for initial and gradually increas- 
ing tariffs on Philippine goods entering the United States (Sec. 202). This is to continue for eight 
years, and will then be followed by twenty years of gradually diminishing preferences. It pro- 
vides also that the peso is to be pegged to the dollar at a two-to-one exchange rate (Sec. 342, 
402 [f]), and it stipulates that the United oom will ee” no a claims in the Philippines 
in excess of $500.00 per claim unless the Philippine C ded to except American 
citizens from the provision therein that restricts the right ay —— ownership of natural 
resources and public utilities to Filipino citizens and to corporations at least 60 per cent of 
whose capital was Filipino-owned (Sec. 341, 402 [b]). Compare the views expressed by Salvador 
Araneta, “Basic Problems of Philippine Economic Development,” Pacific Affairs, Vol. XXI (Sep- 
tember, 1948), pp. 280-285; Hernando J. Abaya, Betrayal in the Philippines (New York, 1946), 
pe. 188-197; David Bernstein, The Philippine Story (New York, 1947), pp. 226 ff.; and Edgar 
Crossman, “‘American-Philippine Relations: The Prospect,” Proceedings of the Academy of 
Potion Science, Vol. XXII (January, 1948), pp. 385-396. 


22 I¢ is significant that in sections of Hunan and southern Fukien Provinces in China where the Chinese- 
American Joint Commission on Rural Reconstruction in i programs of land 
reform financed out of ECA funds, the attitude of the peasants toward the Chinese Communists 
was reported to be markedly less favorable than in adjoining areas where no such reform had 

.) 








been carried out. (Christian Science Monitor, November 


Consult Economic Cooperation Administration, Economic Aid to China Under the China Aid 
Act of 1948 (Washington, 1949), passism. See C. E. Hopkins and J. E. Stepanek, ““China’s AIS— 
A Point Four Pioneer,’ Far Eastern Survey, Vol. XVIII (July 13, 1949), pp. 157-161. Recognition of 
the validity of these facts is indicated on an official level, in the statements of ECA Adminis- 
trator Paul G. Hoffman and Acting Secretary of State James E. Webb before the House Foreign 
Affairs Committee, June 7, 1949, concerning economic aid to Korea (Christian Science Monitor, 
June 9, 1949); see also the address by Assistant Secretary of State Willard Thorp to the Virginia 
nae on World Trade, November 17, 1949 (Department of State Bulletin, Vol. XXI (No- 
vember 28, 1949), pp. 827-828. 


23 As recently as December 14, 1949, in an effort to coax further financial aid from the American gov- 
ernment, the Nationalist regime in p paper d to demonstrate 
its sincerity and willingness to ameliorate corrupt conditions criticized in the past by the United 
States. For example, the Associated Press reported on that date from Taipeh, Formosa, that 
“Nationalist military and political deadwood” had been discarded, and that “imaginary army 
group commanders have been dropped from the payroll’ (A. P. dispatch to the Los Angeles Daily 
News, December 14, 1949). 
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The United States is faced with a challenge. It is the challenge of 
change: social, economic, and political. It cannot be met by evasion or 
by vacillation. Communism, it should be realized, has a powerful appeal 
to the masses of the Orient, who have but little stake in their existing 
order. Erich Fromm, in his discussion of “Mechanisms of Escape,” ties 
the attraction of totalitarian doctrines to the lonely feelings of a man who 
is insecure. He quotes Dostoevski, in The Brothers Karamasov, saying 
such a man has “no more pressing need than the one to find somebody 
to whom he can surrender, as quickly as possible, that gift of freedom 
which he, the unfortunate creature, was born with.” He is ready to sub- 
mit to a regime which offers him security and freedom from doubt.* 
Harold Laski puts it well when he says that the masses hear in the 
enticing call of the Communists 
an indictment of the conditions under which they live, which largely corresponds to 
their own experience. They are warned that they cannot trust to their rulers for the 
changes which will meet their needs. They are promised, in return for their energetic 
solidarity, an equal share in the gain of living as well as in its toil, a world in which 
there is principle instead of chaos, justice instead of privilege. To men whose environ- 
ment is poisoned by insecurity, and for whom, in general, there is little hope of future 
benefit, the only wonder is that the promise has not proved more seductive.” 

One possible course is to take no action for the time being, with 
the thought uppermost that men may ultimately come to see the evil of 
Marxism-Leninism-Stalinism and decline its snare. That proposition does 
not seem consistent. All the bloodletting and viciousness of the French 
Revolution did not suffice to destroy the appeal of its lofty ideals. Thirty 
years of ceaseless propaganda about the excesses of the Bolshevik Revo- 
lution and the falséness of its doctrines have not sufficed to destroy the 
apparent attraction of its ideals. How, then, can men blandly face 
the future in the vain hope that another thirty years of propaganda will 
succeed where such a period has already failed? 

The promises of communism can successfully be met only by a 
palatable alternative which gratifies basic needs in the spheres of idealism 
and realism. American policies must therefore be positive, constructive, 
and flexible. On the psychological front, the United States has ideals for 
export. Given a minimum of economic welfare, the principles of the 
Declaration of Independence can be far more magnetic a creed than 
the clarion call of the Communist Manifesto. The United States Infor- 
mation Service is an existing channel for ideological propagation whose 
potential as an avenue of entry into the minds of Asia’s masses has as 
yet scarcely been explored. Persuasion, tempered by patience and an 
understanding of Oriental psychology, will be an effective weapon. 


% Erich Fromm, Escape from Freedom (New York, 1941), pp. 151, 152, 206. 
% Harold J. Laski, Communism (London, 1927), p. 240. 
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Hand-in-hand with this ideological warfare, the American govern- 
ment must mount a steadily rising tempo of economic attack. It is a 
truism that communism and revolution thrive on misery and malnutri- 
trition. Ideas are food for the brain, but the brain does not easily accept 
new ideas when the stomach is empty. Aid such as was outlined by 
President Truman in the famed Fourth Point of his inaugural address 
of January, 1949, aiming at the improvement of mass welfare by increas- 
ing productivity, should be an integral element of American policy.” 
Technological and material assistance for the development of the under- 
developed areas of the Far East must be offered, freely and without im- 
perialist strings. It will not always be possible to create in this connection 
classical free enterprise economics, but it must be recognized that this is 
not necessarily a shortcoming. Free enterprise is a response to circum- 
stances which simply are not present in many of these areas. 

The peoples of Asia cannot be made into the American image; they 
can, however, be brought a degree of modernity with local, not Ameri- 
can, overtones. They must be convinced that aid is being extended to 
them altruistically. The United States cannot hope to control the Far 
East, but can sufficiently alter its economic well-being and its attitudes to 
make it a source of strength and vitality for the democratic creed. It is 
unfortunate that active cooperation with the Communist Chinese gov- 
ernment may not be possible in the near future, for China is still the 
keystone in any Far Eastern order. Yet, just as the peoples of the periphery 
are influenced by developments within China, so can the people of China 
be influenced by the visible spread of democratic forms of government 
and the improvement in conditions of life around the periphery. 

The objectives of United States policy are peace, security, and 
prosperity for all. American statesmen have been vocal and effusive— 
but talk without action can be self-defeating: 

Pusillanimous administrators putting forth words of threats, behind which there is 
no preparation for deeds, not only are likely to defeat their object, but they make us 


ridiculous in the eyes of the world and are quite likely to bring about the evils they 
are intended to avoid.” 


Traditional policies and time-honored approaches have had their day. 
Timid gestures and tentative measures are ineffectual answers to the chal- 
lenge. Only prompt, constructive action can secure the future. 


26 Department of State Bulletin, Vol. XXI (October 10, 1949), pp. 549-558, and ibid., Vol. XXI (No- 
vember 14, 1949), pp. 719-723. The program as outlined by Acting Secretary Webb on October 
10, 1949, envisions technical assistance offered unilaterally by the United States and multi- 
laterally by ny United Nations. In this connection see Technical Assistance for Economic De- 
velopment, N. Doc. E/1327/Add. 1, and Resolution of August 15, 1949, U. N. Doc. 
E/1546 (222 DO). The Communist reaction to the program is capably stated, in the cus- 
tomary sophistical manner, by Blas Roca (General Secretary of the Popular Socialist party of 
Cuba), “The Truman Plan for Development of Backward Areas’ (trans. by Jose Yglesias), 
Political Affairs, Vol. XXVIII (November, 1949), pp 


. Cameron Forbes, “American Policies in 9 Far East,” Proceedings of the American Academy 
of Arts and Sciences (January, 1939), p. 





A PREMATURE FASCIST? —SOREL AND MUSSOLINI 


James H. MEIseL 
University of Michigan 


\ x J) HILE GEORGES SOREL was still alive he endorsed Lenin who 

thought very little of him. When Sorel was dead he was ac- 

claimed by the Duce of fascist Italy as his foremost teacher,? 
although Sorel had never publicly endorsed Mussolini. 

While it is comparatively easy to extricate Sorel from his self- 
confessed position as a Communist—the task of dissociating him from 
a cause he never avowed presents much difficulty. 

The puzzle will never be solved unless it is realized that there were 
many facets of Georges Sorel’s personality —in the case at hand, two: 
the partisan of the proletariat who had no use for the state, any state; 
and the student of historic forces, capable of considerable enthusiasm for 
any sign of a moral revival in Europe even if it took the forms of national- 
ism and strong-man rule. It appears that Sorel considered both of his 
intellectual attitudes as compatible if the working class had made genuine 
advances during this process of moral revival. Then the autocrat could 
have been forgiven for using and even strengthening the old techniques 
of ruling, so that a plea “For Lenin” was in order, although Lenin might 
be a Russian and a statesman first, and an internationalist and syndicalist 
second. 

Did Mussolini likewise satisfy the two facets of Sorel’s personality 
mentioned above? . 

When Sorel died in 1922, Lenin had been ruling Russia for five years, 
while Mussolini, though not invested with official power until two months 
later, in all but name, was already the conqueror of Italy. Sorel had been 
following the latter’s career with close attention, and is said to have pre- 
dicted Mussolini’s spectacular future as early as in 1912,? while Mussolini 
had been quoting Sorel year in and year out in his capacity as a socialist 


t The toy journalist, inte Schreiber, asking the Duce whether it was true that he had been oe ges 
au of the Reflections on Violence, was told: ‘“‘That’s quite correct. Georges Sorel has 
thew my master.” L'Illustration, No. 4672 (September 17, 1932). 
When a Spanish reporter representing the Madrid A B C asked Mussolini: “Which of the 
three had the greatest influence on = — ent, Nietzsche, a or Sorel?” Mussolini 
eon g 


answered: “Sorel.” (Gaétan re es Paris, 1927, p. 53). Unless otherwise stated, 
all translations have been made by the ky of ‘this article. 


2“Our Mussolini is not an_ ordinary ton Believe me: one Ay you may see him at the head of 
ed battalion saluting the Italian fas with his sword ¢ is a fifteenth century ap a 
condottiere! Histo gut enews yet but he alone has enough energy and ability to restore 
to the government.” (Jean Variot, Le Pére Sorel, in L’Eclair, Paris, September 11, 1922, as Goned 
by Pirou, op. cit., 3.) 
This startling a. is not included in is nm Variot’s final collection of the master’s pro- 
nouncements, Propos de Georges Sorel 1935). There, he has Sorel merely state: “I have 
heard about him before the war’ (p. 
Another disciple, Pe Johannet, al in his Eloge du Bourgeois Reanapie (Paris, 1924), 
p. 338, that Sore Sorel told him after the Italian Socialist Congress of Ancona in 191 is young 
man will make Siete a name in the world.” But that was at the time when Mussolini was a 
Mower with syndicalist leanings. 14 
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editor and party leader.*? The development of both men shows a remark- 
able parallelism, with the old philosopher always a step ahead of the 
young politician. Both had been Marxists before they broke away from 
the official party that had become reformist, although it was still mouth- 
ing the old revolutionary phrases. Both had become exponents of syndi- 
calist, direct and non-political action. To be sure, Mussolini did not need 
Sorel in order to develop his own form of radicalism,* but he could use 
Sorel’s terminology to good advantage. The theory of violence elevated 
the crude vernacular of syndicalist propaganda to the dignity of a literary 
idiom. 

Later on the two men parted ways for a while when, around 1910, 
Sorel, disappointed in French syndicalism, looked for other allies in his 
perennial struggle against the republic of “merchants, intellectuals and 
politicians.” 5 Unlike Mussolini, Sorel did not wait for World War I to 
rediscover that stubborn fact, the nation. With his hypersensitive flair for 
forecasting social trends, Sorel tried to harness the new current for his 
revolutionary purpose, only to be showered by that staunch left-winger, 
Mussolini, with a torrent of abuse which makes Lenin’s one acid remark 
about Sorel appear quite gentle in comparison.® 

Sorel’s flirtation with French nationalist and monarchist circles did 
not last long. In 1914, while Italy was still a neutral in the war, Mussolini 
became the socialist patriot and interventionist, whereas Sorel had long 
since returned to the internationalist camp, decrying imperialistic carnage 
and restating most emphatically his old, proletarian allegiance.’ 

If Sorel had been impressed for a moment by Charles Maurras, “the 
most eminent theorist monarchy has ever had,” * he soon decided that 
brilliant pamphleteering alone would not bring about the downfall of 
the Third Republic. To achieve this purpose, revolutionary action was 
required. 


3 An extensive account of Mussolini’s Sorelian as well as anti-Sorelian editorials is to a found in 
udens Megaro, Mussolini in the Making (Boston and New York, 1938), pp. 228-24 


*“His temperament and home = wold seem sufficient to indicate why he “ah little or 
~Ts axe from ‘literary’ apol nce or force like Nietzsche and Sorel.” (Megaro, 
i Pp. 
“Those who ramble about Mussolini’s intellectual father . . . would do well to pause and 
consider the influence of his real father.” (Ibid., p. 318.) 


5 A phrase coined by Edouard Berth, Sorel’s most faithful disciple, and used a s title of an essay expound- 
ing the syndicalist credo: “Ma tchands, — a et Politiciens,” serialized in Le Mouvement 
Socialiste (Paris), July 15, 1907 — March, 


*Lenin had referred to Sorel as “‘that notorious muddle head” in his Materialism and Empiriocriticism. 
(Collected Works, London, 1927, Vol. XIII, p. 249.) 


"Net qnty did Sool qpeck of bimesit os | dp le FOE 

disinterested servant of the proletariat” (Matériaux d'une 

1919, dedication); “+ also sdded for the second edition (Paris, 19215, x. a wy 

Proudhonienne s ( iy bh AD ee 8 correspondence that 
the great French ee, had never been a nationali 

Henri de Lubac in his study of Proudhon ¢*¥ UnMarxian Socialist, trans. R. E. Scantlebury, 

New York, 1948), disagrees with Sot. Henri Lubac calls Proudhon a genuine patriot and “‘the 
numerous passages quoted by Sorel . . . merely show that he was not a lover of the blind 
chauvinism or jingoism of the mob” (p. 56). 


® This statement and the quotations J. ae following paragraph are cited from Jean Variot, Pro; de 
Georges Sorel, op. cit., pp. 122 ff. - 
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Maurras alone among the right-wing radicals had understood that 
the strong state he envisioned needed a strong social basis, and it is this 
insight which made his teachings so attractive to quite a few French 
workers. But would Maurras act? Sorel did not think so. French mon- 
archism had become infected by the spirit of bourgeois reaction. “The 
real enemies of the Action Frangaise,” according to Sorel, “stand on the 
right.” After the war which in his opinion was inevitable, the two forces, 
nationalism and Marxism, would confront each other. “After the foreign 
war, civil war. It is always like that.” Which one of the two extremes 
would prevail? In France, very likely, neither one. The parliamentary 
system, Sorel thought, might be able to carry on, after having corrupted 
every counter force. 

From Sorel’s viewpoint, the outlook in Italy seemed to be more prom- 
ising. There, the same rapprochement between syndicalist and nationalist 
groups had taken place on an even larger scale, since the people were 
socially more discontented and the regime was much weaker than in 
France. The revolutionary wing of the Italian proletariat was more power- 
ful and more active than its French counterpart, while the nationalist 
protest was less—if at all—dependent on monarchism as a solution.® 
The nationalist propaganda for a strong state was felt to be directed against 
the cynicism and graft of the liberal regime rather than against the exist- 
ing institutions of the labor class. If in France Sorel and his friends had 
for a moment expected that the revolutionary initiative might come from 
the right, in Italy the future seemed to favor left-wing revolution, with 
a specifically Italian twist. 

The future brought precisely that result, but with the added feature, 
entirely unforeseen by Sorel or anyone else, that the proletarian leader of 
the revolution turned against his own class, by sacrificing syndicalist prin- 
ciples to the nationalist concept of the omnipotent state. 

The fact that Sorel was not prepared for a fascist Mussolini is no dis- 
credit to Sorel’s analytical ability, when it is remembered that as late as 
April, 1920, the budding Duce still declared: “I start with the individual 
and strike at the state ... [not at] this or that state, but against the state 
in itself. . . . Down with the state in all its forms and incarnations: the 
state of yesterday, of today, and of tomorrow; the bourgeois state and the 
socialist state.” 1° 

If Sorel did not comment on this or any similar pronouncement 
coming from.the same source, it was because at that time hundreds of 
Italian syndicalist orators were saying exactly the same thing. The an- 
archist Mussolini could not impress Sorel as very original. Besides, the 


®In Italy monarchy was a reality and closely associated with the parliamentary, liberal regime. 
® Megaro, op. cit., p. 319. 
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founder of fascism spoke for a group of urban syndicalists, while Sorel’s 
speculations about a possible Italian revolution developed in a different 
direction. Sorel knew that the Italian economy was preponderantly one 
of peasants, and of poor peasants at that, badly exploited by their land- 
lords who were barons on a latifundian scale in the backward South of 
the country. In contrast to the leaders of Russian Marxism, Sorel seems 
to have entertained hopes that the class struggle—in Italy, at any rate— 
might be decided in the rural sector rather than by the industrial prole- 
tariat. More than twenty years before the March on Rome, Sorel had 
written an introduction to the French edition of an Italian Socialist’s 
work!*—an introduction which Sorel later published independently under 
the title “National Socialisms.” ™ Still later he included it in a collection 
of miscellaneous older writings'* which appeared after the war, when 
Mussolini’s break with the reformist Socialist party was already a fact of 
public knowledge. 

“There are,” Sorel wrote, “at least as many kinds of socialisms as 
there are great nations.” ** In Italy, he believed, socialism might evolve 
along the line of the rural cooperative which was becoming increasingly 
popular with the poor tenant farmers. Was this perhaps to be the prole- 
tarian institution with which they would fight and win the class struggle 
in Italy? Sorel tended to believe it: 

If the system of agricultural cooperatives is really the school that is preparing the 
Italian peasant for socialism, then it is clear that socialism is destined to be developed 
by our neighbors along lines highly significant for the future. . . . More than once Italy 
has been the educator of Europe; she could well assume that role once more, because 
she seems to have reached a stage favorable to the development of doctrines which 
would bring about a revival of socialism. . . .” 

This prognosis of an Italian peasant revolution does not occur any- 
where else in Sorel’s work; that he incorporated it into a book to which 
he attached particular significance, without any change or annotation, 
does not necessarily indicate that he still believed in 1919 what he had 
written in 1901. His general faith in a coming Italian revolution, however, 
remained unshaken. In 1912, at a time when his opinion of French syn- 
dicalism was very low indeed, he told Jean Variot: “I do not believe that 
Italy’s future will be the result of a normal, evolutionary process. I believe 


11 The first assembly of the new party took place in March, 1919, at Milan, the capital of Italian industry, 
and was attended by 145 persons, in the main Syndicalists; the meeting sent a message of sympathy 
to workers who had occupied a factory at Dalmine. The intellectual make up of the initial fascist 
group was sharply distinct from that of the middle-class elements who were to join later on. 
(Erwin von Beckerath, Wesen und Werden des fascistischen Staates, Berlin, 1927, pp. 19, 20, 24.) 

12G. Gatti, Le Socialisme et l'agriculture (Paris, 1901). 

13 “‘Socialismes nationaux,’’ Cahiers de la Quinzaine (Paris, April, 1902), pp. 33-63. 

14 Matériaux d’une théorie du prolétariat, pp. 201-237. 

18 Ibid., p. 202. 

16 Ibid., p. 235. 
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the syndicalist Italian youth, the most serious-minded of Europe, will 
make Italy greater because it knows best that the socialist theories, in- 
fected by democratism, are no longer tabu.” 17 

However, up to this period no reference can be found to Mussolini, 
at that time chief of the radical wing of Italian socialism which had driven 
the reformists into secession.1* The name “Mussolini” occurs for the first 
time in Sorel’s correspondence with Benedetto Croce, and the reference is 
not a favorable one. On November 28, 1914, when Italy, still a neutral 
in the war, although being prodded by D’Annunzio and Mussolini toward 
intervention, Sorel complained about Giovanni Papini’s recent popularity: 
“That does not surprise me too much, but it saddens me. After having 
adhered to the Futuristic movement, now he goes and becomes one of 
the lieutenants in the new Socialist party founded by Mussolini. It is 
to be feared that fifteen years of serious work in Italy have been in 
vain. ...” ™* 

If he had not fully appreciated the impact of the new nationalism 
before, now, during the war which he hated and despised, Sorel saw the 
warmongers of the right unmasked: “I am not extremely surprised by 
the turn the discussion among Italian nationalists is taking . . . they are 
behaving like street Arabs. . . . Italian nationalism reveals, at this occasion, 
its democratic soul just as our Action Francaise has done . . . the majority 
of our great idealists are at bottom demagogues complaining about de- 
mocracy when the circulation of their newspapers is disappointing. . . .”?° 
On May 26, 1915, shortly after Italy’s entry into the war on the side of 
the Entente, Sorel wrote: “So the die has been cast .. . let us hope Italy 
will not have to suffer too much in consequence of her folly. . . .” #4 

Sorel is not to be found in the camp of Italian interventionism in 
which Benito Mussolini figures so conspicuously. Sorel was saddened by 
the southern ally’s heavy losses in the field, but not without hope that 


17 Variot, Propos de Georges Sorel, p. 32. 


18 After the Socialist party congress at Reggio Emilia in July, 1912, the defeated right-wingers set up their 
own Italian Reformist Socialist Party while Mussolini, who had been instrumental in their expul- 
sion, was made a member of the executive committee of the official party and, in December of 
the same year, editor-in-chief of the party organ, Avanti. 

 “‘Lettere di Georges Sorel & B. Croce’ [hereinafter cited as Letters to Croce], La Critica, Vol. XXVIII 
(Napoli—Bari, 1930), p. 115. 

The vanguard of Italian painters and poets led by Marinetti first teamed up with the nation- 
alists led by Corradini. In 1919, a delegation of Futurists attended the first meeting of the Fascist 
party. (Cf. von Beckerath, op. cit., p. 19.) 

On October 20, 1914, the executive committee of the Socialist party rejected Mussolini’s semi- 
interventionist formula of qualified neutrality; he thereupon left the party and founded for his 
followers a new, interventionist organ, Il Populo d'Italia. 

2 “Letters to Croce,” January 19, 1915, La Critica, Vol. XXVII (1929), p. 117. 

“What Sorel wants to say is that the positivist and intellectual, Maurras, repudiated only the 
political side of democracy and not its philosophical foundations.”’ (Pirou, op. cit., p. 46.) 


21 “Letters to Croce,” La Critica, Vol. XXVII (1929), p. 121. 
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something good might come out of the slaughter. On January 9, 1916 he 
confided to Croce: “I believe Italy is marching toward the republic . . . 
the Socialists act with a sagacity of which I would not have thought them 
capable, by keeping themselves in reserve for the hour of collapse. Most 
certainly many Catholics adopt the same viewpoint.” 2* 

Sorel drew great comfort from a statement made by one of the “street 
Arabs,” the nationalist leader Corradini, saying: “Will the syndicate kill 
off parliamentarism? That is indeed our opinion.” Sorel copied these 
lines for his friend Delesalle and added triumphantly: “Truth is on the 
march!” ** A few months later, however, he was no longer so sure the 
Italian Socialists would exploit their opportunity. “I am told,” he wrote 
Croce on December 25, 1918, “that the Socialist party may win a majority 
in the coming elections. This eventuality will put them to a harsh test; 
they could not do otherwise than replace unitary monarchy by a federal 
republic.” ** Sorel, the pluralist, speaking as the enemy of the centralized 
state, was hoping for a syndicalist order of the associated producers. 

The awakening must have been rather rude even for this old pessi- 
mist when Mussolini at last showed his hand. The end of Sorel’s corres- 
pondence with Croce, which coincided with the end of Italian liberalism 
as well as proletarian freedom, does not tell the whole story, since the 
recipient of these letters, when he published them, was forced to use 
discretion so as not to antagonize fascist censorship.2* The few refer- 
ences to fascism do not indicate a change of mind; it is barely possible 
that Croce, who consistently refused to kowtow to Il Duce, suppressed 
some observations of Sorel’s favorable to Mussolini, in order not to seem 
to curry his favor. However, this is not very likely. The gloomy tone of 
these last letters is unmistakable. “I am passionately interested in the 
affairs of Italy, which present themselves under such a mysterious aspect,” 
Sorel wrote to Croce on July 30, 1920. They reminded him of “the last 
days of the Roman Republic. The unrest instigated by the financial mag- 
nates recalls to us the times of Crassus.” The Italian intellectuals were 
bought and “the people who listen to them do not know that the writers, 
lawyers and politicians are the agents of finance capital. It seems to me 
the Socialist party too is not altogether blameless in this matter.” 7¢ 


22 Ibid., p. 354. 

23 Georges Sorel, Lettres d Paul Delesalle, 1914-1921 (Paris, 1947, p. 145), hereinafter cited as Letters 
to Delesalle. 

% “Letters to Croce,” La Critica, Vol. XXVIII (1930), p. 48. 

% In announcing the publication of the correspondence which lasted from 1895 to 1921, Benedetto Croce 
reserved the right to omit passages of Sorel’s letters, “especially of those written during the last 


years,”” meaning letters in which Sorel censures the fascist movement. (“Letters to Croce,” 
La Critica, Vol. XXV, 1927, p. 38, note.) 


6 Ibid., Vol. XXVIII, pp. 191-192. 





20 THE WESTERN POLITICAL QUARTERLY 


If this statement does nothing else, it reveals a deeply disturbed 
Sorel: he tried to be the “detached” observer, lumping together impar- 
tially the Socialists with all those who committed the ignominious “trea- 
son of the intellectuals” in Italy’s fateful hour; but his past loyalties were 
stronger than his will to objectivity: like any other orthodox Marxist, he 
dismissed Mussolini as the modern replica of Clodius and Milo. 

As the stuggle neared its end, Sorel felt sorry for the defeated Social- 
ists. “The Italian situation,” he wrote on March 25, 1921, “resembles very 
much that of Ireland; the Socialists are treated somewhat like the Sinn 
Feiners are treated by the Black and tass” [sic].?? 

In but one published letter, the last he wrote to Croce,?* did Sorel 
give credit to Mussolini’s movement, if only for forcing socialism into 
decisive action before it was too late: “The adventures of fascism are, 
perhaps, at present, the most original social phenomenon in Italy; they 
seem to me to surpass by far the combinations of the politicians.” It 
appeared to Sorel that Mussolini had already accomplished one thing: 
to instill “in a growing number of rural Socialists” the desire to enter the 
government. But their leader, Turati, “is hesitating because he is afraid 
his socialist personnel might not be up to governmental standards; how- 
ever, he will end by taking the big plunge because even a brief delay 
would turn his abstention into a gran rifiuto.” When Turati finally made 
up his mind, in July, 1922, it was too late; by then the Socialist party had 
lost the last remnant of its bargaining power. 

For a last time, Sorel reverted to those rural syndicalists on whom 
he had set such great hopes at the beginning of the century. But Italian 
socialism had already made its final Great Refusal when, in 1920, it had 
not dared to follow up the occupation of the factories by decisive political 
action. 

The unexploited “constructive” strike?® of the north Italian workers 
was the Gettysburg of the Socialist confederates; Sorel did not live to see 
Appomatox. “What a sad future we have before us,” he wrote Croce, 
and he comforted himself with the thought that, being seventy-four years 
old, he would not see “the still worse days to come.” 

If the letters Benedetto Croce saw fit to print impress us as coming 
from a man extremely circumspect in his evaluation of Italian fascism, 


37 Ibid., p. 194. 


8 August 26, 1921. Croce, disturbed by Sorel’s silence following this letter, asked for news, “but his 
physical condition did not permit him to answer me, and a year later, having been suffering for 
a long time, he passed away.’ (Ibid., p. 195, note 2.) 


2 Mussolini vaguely endorsed the action of Italian labor: ‘Whether the factories belong to the workers 
rather than to the industrialists does not interest me. What is important is that people should 
work.” Quoted by Stephen Raushenbush, The March of Fascism (New Haven, 1939), p. 173. 
Cf. also Megaro, op. cit., p. 324. 
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the correspondence with Paul Delesalle,®° published in liberated France, 
shows the intimate Sorel who speaks his mind without restraint. Here, 
if anywhere, it is possible to find out what Sorel really thought of Mus- 
solini. 

The first fact that impresses the reader of the Letters to Delesalle 
is the total lack of any reference to fascism before 1921. The explanation 
is that Sorel’s interest in the years immediately following the first World 
War, was concentrated on Lenin’s Russia; and that the French recipient 
of Sorel’s letters was not, as Croce was, preoccupied with Italian affairs. 
When the topic was first mentioned, in a letter dated February 2, 1921, 
it was done in a single sentence: “In Italy, fascism does not seem ready 
to calm down; only a few days ago, Ferri was chased from his class room 
by the students of Rome.” * This passage sounds noncommittal to the 
point of callousness, considering the fact that Enrico Ferri, professor of 
law, and leading Socialist was an old acquaintance of Sorel’s. However, 
it is apparent that Sorel did not mean it that way, for soon afterwards, 
on March 19, 1921, he wrote: “Everybody in Italy expects new elections 
soon; I am very much afraid that they will result in a Parliament inclining 
the fascist way. .. .”°* After having thus stated unequivocally where 
his sympathies lay, Sorel made one of his inspired guesses, a speculation 
backed up by no evidence whatsoever but one that time eventually 
proved to be uncannily accurate: “I am convinced that the clandestine, 
but real chief of the Fascists is the King—the King, who, in 1915, forced 
Italy into the war in order to destroy socialism.” ** One may refuse 
to follow Sorel in making Victor Emmanuel III personally responsible 
in both instances, but it is a fact that before the war the royal gov- 
ernment had been greatly disturbed by the upsurge of proletarian 
unrest. The settimana rossa of 1914 was a clear warning signal of worse 
to come, and the Socialist party of Italy had fought intervention to 
the last moment, only to be stabbed in the back by their own left- 
winger, Benito Mussolini. It is known now that the only two forces 
on which the King could rely after the war, the Italian civil service 
and the army, did give Mussolini at least passive assistance and often 
active encouragement. The fascist terror squads somehow had access 
to army arsenals and public transportation. Sorel noted in the same 
letter: “As long as fascism continues to dominate the street, socialism 
will be weak, because the triumphant vioence of the syndicates had been 
the essential element of its strength.” 


% Letters to Delesalle, p. 145. 
™ Ibid., p. 204. 

32 [bid., p. 215. 

33 Ibid. 
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Sorel, unlike most Italian Socialists, knew the score: the Italian work- 
ing class had lost the initiative in the class war, it was put on the de- 
fensive. Hence the theorist of violence as a means of keeping the two 
main classes of modern industrial society distinct and “in form” could 
have no quarrel with that fact, provided Mussolini’s terror was indeed 
nothing else but the bourgeois answer to the proletarian provocation. As 
his reference to the King as the secret head of fascism reveals, Sorel at 
that point still unreservedly identified fascism with reaction. It is con- 
venient to refer in this connection to a letter dated April 9, 1921, in 
which Sorel, speaking of the Italian peasants who, in fear of fascist terror, 
deserted the Socialist party en masse to put themselves under the protec- 
tion of the blackshirts, came to the conclusion that “the whole of Europe 
is, without any doubt, fated to experience a new Thermidor. . . .” ** 

The intellectual attitude of Sorel, the social scientist, would have 
loved nothing better than to accommodate Sorel, the sympathizer with 
organized labor, by relegating the new phenomenon, fascism, to the camp 
of counter-revolution. But somehow, it would not work. The thermi- 
dorian Mussolini defied the scheme of the Reflections. He continued to 
flout all the rules of the game: by reviling monarchy, by threatening the 
Church, and in parliament by consistently voting with his enemies against 
his friends. Was it possible that he, the anti-Socialist, might yet help 
socialism to win its battle? Not a few Italian radicals thought so at the 
time. On April 18, 1921, Sorel quoted, without comment, a speculation 
of his Italian friend, Missiroli** to the effect that Socialists and Fascists 
might arrive at an understanding and unite in a republican front: “The 
day the call for the republic would be sounded forcefully and taken up 
in earnest by the Socialists, that day would see the end of all resistance.” ** 

Sorel tried very hard to sound detached, even flippant when writing: 
“You cannot imagine in what a sorry situation the Italian Prolos find 
themselves. . . . One has to read, as I do, the Italian press every day in 
order to understand the magnitude of the disaster.” *” 

But if there was any doubt left about Sorel’s personal feelings, another 
letter dispelled it: “The situation of the Italian Socialists is really very 
discouraging.” ** For a writer of Sorel’s reticence, this was as much as an 
avowal of utter depression. As was his habit when he wanted to say 
something intensely personal, Sorel borrowed somebody else’s voice. It 


* Ibid., p. 219. 


% Mario Missiroli, liberal journalist and editor of the Bolognese newspaper Resto del Carlino. Méissiroli 
fought a duel with Mussolini in May, 1922; later he turned fascist. 


% Letters to Delesalle, p. 223. 
3 Ibid. 
%8 Ibid., p. 218. The comment was written on April 9, 1921. 
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will be remembered that once he had quoted without comment Proud- 
hon’s lament of 1860 in his Illusions du progrés.*® This time he copied 
a postcard in which another Italian friend, Enrico Leone*® analyzed the 
rout of the Italian left, concluding his report by saying: 

“I did not care to register with the Socialist party which has started 
its crusade against the Communists in order to gain absolution from the 
Fascists for its past sins. What cowards! But the Communists, with their 
ideas about a strong state and dictatorship, are even more remote from us 
than the others. It is the will of destiny that a syndicalist keep aloof from 
all parties and limit himself to cultural tasks.” * 

Between fascism and communism, the syndicalist Candide had no 
choice but to turn his back on it all and to “cultivate his garden” in the 
expectancy of better times. Occasionally he still hoped against hope: so 
great was Sorel’s distaste for fascism that he was ready to forget, for the 
time being, his older dislike of the ruling bourgeoisie and its liberal state; 
he came out for a defensive alliance between the Socialists and the 
government. On July 13, 1921, he wrote about the Socialists: “They 
know by now they are no longer a match for their enemies. The Italian 
press thinks the Socialists have become ripe for the government... .” And 
Sorel told Delesalle something he did not tell Benedetto Croce:*? that 
he himself had joined his voice to the chorus of Italian newspapers advo- 
cating that the Socialist party enter into an anti-fascist government coali- 
tion: “A while ago I wrote in the Carlino that the Socialist peasants 
could very well force their leaders to come to an understanding with the 
government, so as to be able to defend the proletarian institutions against 
les fascistes.” *8 

The enormity of this concession will be clear to anyone who knows 
that a political deal with the bourgeoisie had been Sorel’s “great tabu” 
ever since he had freed himself from the decisive experience of his youth, 
the popular-front “illusions” of the Dreyfus revolution.** 

Now he was willing to sacrifice his dearest principle in order to sal- 
vage the institutions of the Italian working class threatened with annihila- 
tion by fascist incendiarism. 


% Georges Sorel, Illusions du progrés (3d ed.; Paris, 1922, pp. 378-379), where Sorel cited Proudhon’s 
lament of 1860: “All traditions are used up, all beliefs abolished. . . . We shall not see the new 
age; we shall fight our battle in deepest night. . . .” 


# Enrico Leone, co-founder, in 1905, of the periodical I] Divenire Sociale, which became Sorel’s principal 
Italian mouthpiece. 


“ Letters to Delesalle, p. 222. 

#2 Sorel’s last letter to Croce was written six weeks later. (“Letters to Croce,”’ La Critica, Vol. XXVIII, 
p. 195.) 

* Letters to Delesalle, p. 236. 


“ This great event in the history of the Third Republic is dealt with by Sorel in his booklet, La Révolu- 
tion Dreyfusienne (Paris, 1909). 
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The correspondence ends on this note, except for one more testi- 
monial Sorel passed on to his friend Delesalle. It comes from Vilfredo 
Pareto who informed him of a fascist raid on the Bolognese newspaper 
to which Sorel had contributed many articles: “For reasons of local polli- 
tics the Fascists became enraged against the Carlino, they wanted to kill 
Missiroli; nothing less would do! Missiroli had to resign as editor precipi- 
tously. .. . The Carlino, in order to avoid similar incidents, was forced to 
adopt a nationalist line. . . .” * 

Sorel sent no more articles to the Resto del Carlino. If he had flirted 
once with a highly theoretical nationalist movement in France, the brutal 
reality of fascism stunned him into silence. He would not write for Mus- 
solini’s gagged press. But whatever his feelings as a syndicalist and “dis- 
interested servant of the proletariat,” the historian Sorel remained fasci- 
nated with the European event that was fascism. As a partisan of the 
defeated working class, he could not help being resentful and dejected; 
still, the old engineer and student of the industrial revolution was able 
to do Mussolini justice. The Duce, harsh taskmaster of his backward, 
pre-industrial Italians, attained stature in the eyes of the moralist who 
believed that the machine age, correctly understood, meant more work 
and not less, an ever greater effort toward a new heroism that was no 
more that of the battlefield but of the workshop. Seen in this light, the 
man who tried to bring Italians “up to date” assumed his place by the 
side of that other founder of a modern industrial society, Lenin. It is in 
his conversations with Jean Variot *® that Sorel gave Mussolini, the 
builder, the recognition he had to withhold from the demagogue and 
destroyer of free‘ institutions. 

His interlocutor had asked him “the” question: Are Lenin and 
Mussolini disciples of Georges Sorel? The old man was obviously pleased 
with the question, and his answer was a double, though delighted dis- 
claimer. Did Lenin have to be a reader of Sorel in order to become 
Lenin? “Frankly, I don’t believe it,” #7 was Sorel’s reply. As to Mussolini, 
Sorel is reported to have said: 
my works have been more read in Italy than in France. . . . It is possible, it is even 
probable that Benito Mussolini has read me. But, attention! Mussolini is a man no less 
extraordinary than Lenin. He, too, is a political genius, of a greater reach than all the 
statesmen of the day, with the only exception of Lenin. . . . He is not a Socialist a la 
sauce bourgeoise; he has never believed in parliamentary socialism; he has an amazing 
insight into the nature of the Italian masses, and he has invented something not to be 
found in my books: the union of the national and the social—something I have studied 
without ever developing the idea. This national-social approach, so characteristic of his 


method, is Mussolini’s exclusive property, and I could not possibly have inspired it, 
either directly or indirectly.* 


45 Letters to Delesalle, p. 237. 


46 Propos de Georges Sorel, pp. 53-57, 66-86 passim. The time is March, 1921, and the mood is oddly at 
variance = the letters so fearful of fascist victory which Sorel wrote in that same month to 
letto Croce. 


47 Ibid., p. 55. 
48 Ibid., pp. 55-56. 
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A moment later, Sorel reconsidered and conceded the possibility that 
Mussolini might have taken a leaf from the Sorelian theory of violence 
after all, “violence understood as a mere means to impose certain ends,” 
Sorel said, adding hastily: “But again, all this was in the air. . . .” *” 

Sorel was clearly reluctant to claim his share of Mussolini’s work, 
and he minimized his own influence by confining it to fascist tactics, while 
denying all responsibility for Mussolini’s central concept. But even the 
merely partial acknowledgment forced Sorel into giving to his original 
theory of violence a peculiar twist which all but canceled the precise 
meaning it had possessed in his Reflections. Violence became again the 
commonplace term it had been before Sorel used it to distinguish the 
struggle of the labor class that has to rely on its own strength, from bour- 
geois force that employs the power of the state to impose its class domina- 
tion. Now it appeared that violence and force had become identical 
again. Sorel tried in vain to salvage part of his theoretical property by 
saying: “Violence is, to me, an intellectual doctrine”; when he went on 
to explain it as “the will of a powerful intellect who knows what he 
wants.” *° Sorel, it would seem, explained away the unique contribution 
to modern political theory associated with his name. 

Why did he do that? It must have been that Sorel could no longer 
convince himself that fascism was identical with thermidorian reaction. 
As long as he lived, the fascist movement retained its militancy against 
both proletarian socialism and bourgeois liberalism. It was to retain this 
ambivalence even afterwards. To be sure, the middle and upper classes, 
putting themselves wholeheartedly under fascist protection, lost less in 
the process than did the Italian masses, but the price that had to be paid 
for the preservation of economic privilege was high. The regime abolished 
the economic as well as the political autonomy of the capitalist class, and 
had Mussolini’s Social Republic of the last two years after 1943 survived, 
it might have ended by enslaving the bourgeoisie no less than the 
workers.*? In short, fascism, while preserving the framework of capitalism 
and tolerating the entrepreneurs and financiers as individuals, was de- 
stroying their power as a class. The new regime had to do so in pursu- 
ance of its own ends: only by “terminating” the class struggle could the 
Fascists emerge as the parasitical ruling class which defied both liberal 
and socialist opposition and interpretation. 


® Ibid., p. 56. 
® Ibid., p. 55. 


"\In the last two years of his life, Mussolini, in order to regain the allegiance of the north Italian 
masses, reverted to the slogans of his syndicalist youth. The First National Assembly of the 
Republican Fascist Party, which met at Verona on November 14, 1943, adopted a Program Manifesto 
which introduced, among other “attractions,’’ the so-called consigli di gesti pro- 
duction committees—in which organized labor was to play a major role. For details see Muriel 
Grindrod, The New Italy (London and New York, 1947). Appendix I, pp. 95 ff., gives the text 
of the neo-fascist Program Manifesto. 
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It is this nationalist notion of social unity that should have aroused 
the suspicion of Sorel, the revolutionary, but it was the social revolution- 
ary, or pseudo-revolutionary character of Mussolini’s nationalism that at- 
tracted him. The abjuration of Sorel’s past belief becomes fully intelligible 
only in the light of the new factor, emerging in Europe after the first 
World War almost simultaneously in two places as far distant from each 
other as Russia and Italy: Sorel blunted his concept of class violence to 
the point of pointlessness so as to include the specific national element 
which he was one of the very first to discern in both fascism and bol- 
shevism. He felt no qualms in doing so because he was persuaded that 
Lenin as well as Mussolini, although both retained essential character- 
istics of the past, still signaled an advance beyond the European status quo. 
If these leaders did not destroy the state once and for all, they did at any 
rate destroy the democratic state, synonymous, to Sorel, with decadence. 

Lenin and Mussolini—these two names occur in Sorel’s last pro- 
nouncements almost interchangeably, and while he is more eloquent 
about the Russian ruler, he never fails to mention Mussolini in the same 
breath. As psychologists they rank, in his opinion, even above a Napoleon 
who gave plumed hats to his generals and tried to model a new aris- 
tocracy after the old one. In contrast to him, “Lenin and Mussolini, so 
different from one another in their social concepts, meet squarely in being 
both almost to perfection great conductors of the people, which they do 
not use but serve.” Sorel was “fully convinced that Mussolini is no less 
disinterested than is Lenin.” °* 

One month after he made this exuberant statement, Georges Sorel 
died. Two months later, as Sorel had expected, Benito Mussolini, as 
Prime Minister of His Majesty, the King, made himself master of Italy. 
Lenin’s creation proved to be more durable; possibly, Sorel would have 
reconsidered his evaluation of Lenin’s Italian counterpart had he foreseen 
Il Duce’s sorry end. 

Mindful of his own definition of class reconciliation as the idée 
maitresse of democracy—exactly the idea which he considered as a sign 
of decadence—Sorel today would probably term fascism a perverted form 
of mass democracy. Its elite, with all its outward insistence on the Sor- 
elian virtues of thrift, austerity and heroism, would appear to be a group 
of Catilinarian characters rallying around a master demagogue who, in 
the blackshirt of a twentieth century “little corporal” was imposing on 
his nation a plebiscitary sham of democracy, while adapting the distrib- 
utive welfare state of our time to the standards of Italian poverty. Nothing 
was so distasteful to Sorel as the equalitarianism of the dole, and he never 


53 Propos de Georges Sorel, p. 86. 
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tired of distinguishing the revolution of the modern industrial proletariat 
from the eternal mass rebellion of the poor. If he hated democracy be- 
cause it tended, in his view, to corrupt the worker by lifting him up to 
the level of bourgeois sloth, he should have hated even more a regime 
that leveled all distinctions downward, transforming the classes into a 
great mob. 

Mussolini, he might have decided, did start out well, only to end as 
another imitation of Napoleon,®* and his downfall very likely would have 
given satisfaction to the heart of the old “servant of the people” who 
recognized power when he saw it and who, on occasion, fell for its pre- 
tenders when they promised to use power as a lever to achieve the ends 
of Georges Sorel. 


53In the opinion of Sorel’s disciple, Edouard Berth, who did not share his master’s low opinion of 
Bonaparte, the Napoleon of our time is Lenin. “Enough of Mussolini’s masquerade!” Berth 
exclaimed in his work, Du ‘Capital’ aux ‘Reflections sur la Violence’ (Paris, 1932, p. 246), and 
in an earlier book he dismissed Mussolini with the contemptuous words: “If Latin civilization 
cannot another incarnation than this adventurer and bad comedian, then it is very sick 
indeed.” » pce: des Etats ou Guerre des Classes, Paris, 1924, p. 11.) 


Robert Louzon expressed himself in a similar vein: ‘That Mussolini’s pretension to a —s 
relationship with Sorel could be taken seriously is an indication of how much we are living in 
the era of the Great Lie, the lie which is always one of the aspects of decadence.” (Letters to 
Delesalle, Introduction p. 63.) 





LEGAL AID IN GREAT BRITAIN 


G. R. THomson 
Editor of The Juridical Review 


INTRODUCTION 
QO: JULY 30, 1949, two statutes, each designed to make legal aid 


and advice more readily available to persons of small or moderate 
means, received the Royal Assent in the United Kingdom. The 
first, the Legal Aid and Advice Act, 1949,! applied to England and 
Wales; the second, the Legal Aid and Solicitors (Scotland) Act, 1949,? 
applied to Scotland. Both were based on, and in large measure gave 
effect to, the recommendations of a committee under the chairmanship 
of Lord Rushcliffe which reported to the Lord Chancellor in May, 1945.3 
Yet, while the English bill was cordially received by Parliament and by 
the legal profession, the Scottish bill was very badly received by Parlia- 
ment, in the press, and by the legal societies. Indeed, few bills affecting 
the legal profession in Scotland have had such a hostile reception, and 
even some who supported it conceded that, while they did so, it was 
not the type of legislation they themselves would have introduced. 
To understand the reasons for this somewhat extraordinary situation 
we first must get some idea of the history of legal aid in the two countries. 


LecaL Alp‘ IN ENGLAND 


Although there is some trace of a tradition of gratuitous representa- 
tion of poor persons in England, it was never observed to any extent in 
practice before 1914, when a system was organized by the government. 
After the first World War this system became quite unworkable, as so- 
licitors willing to undertake the work could not be found, and in 1926 
the English Law Society agreed to undertake the organization on behalf 
of the government. Poor Persons’ Committees consisting of solicitors who 
act as a Probabilis Causa Court are appointed in each district by the 
Lord Chancellor, and a rota of members of the Law Society who have 
volunteered to do the poor’s work is kept by the clerk to the Poor Per- 
sons’ Committee. Accommodation for the central office was given at the 
law courts by the government and an annual grant to defray the expenses 
of the administration is paid by the Treasury. The service is not nearly so 
extensive as that available to poor persons in Scotland. No advice is 


112 & 13 Geo. 6, c. 51. 

212 & 13 Geo. 6, c. 63. Since this article was written, the government of the United Kingdom has de- 
cided to defer bringing into operation certain parts of this Act, and also of the English Act, 
as one of the measures to be taken to curtail national expenditure. 

3Cmd. 6641 of 1945 (hereinafter cited as Report). 

*For the purpose of conducting court proceedings, as 
ceedings are contemplated. 28 


d to legal ‘‘advice’’ where no such pro- 
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given, and representation is confined to cases to be raised in the High 
Court. Poor litigants have to bring all their material to the clerk of the 
Poor Persons’ Committee before they are admitted, and they have to 
defray all the outlays—a sum of £3 or £5 being paid by the poor litigant 
before any step is taken. The Treasury grant paid in 1935 amounted to 
£7000. The system organized by the English Law Society is limited to 
civil cases, and the volunteer members of the Law Society who conduct 
the litigations do not undertake any criminal work.’ Criminal work falls 
under the provisions of the Poor Prisoners’ Defence Acts, which give the 
presiding judge power to certify payment of modified fees and outlays to 
counsel and agents in certain cases. 


Legal Advice in England. Side by side with the provisions for legal 
aid there existed facilities whereby those in need of help and unable to 
pay could get legal advice free of charge. Poor Man’s Lawyers, Trade 
Unions, Citizens’ Advice Bureaux, were all at hand; and gratuitous legal 
advice was readily given by both branches of the profession in deserving 
cases. 

Lecat Alp IN SCOTLAND 


Scottish lawyers are justly proud that they have provided assistance 
for poor persons in the civil courts since 1424, and in the criminal courts 
since 1587. The Act of 1424, cap. 45 (now repealed) provided that: 

Gif there be ony pur creatur, that for defalt of cunnyng or dispense, cannocht or 
may nocht folow his cause, the King, for the lufe of God, sall ordaine that the juge 
befor quham the cause suld be determynt purvay and get a lele and a wyse aduocate 


to folow sik pur creaturis cause; and gif sik cause be obtenyt the wrangar sall assyth 
bath the party scathit and the aduocatis costis and trauale, 


and the Act of 1587, cap. 91 (also now repealed), that: 


All and quhatsumeuir liegis of this realme accuisit of tressoun or for quhatsu- 
meuir cryme sal haif thair aduocattis and procuratouris to yse all thair lauchfull de- 
fenses, quhome the judge sall compell to procure for thame incaise of thair refuise; 
that the sute of the accusare be not tane pro confesso and the pairtie accuisit preiugeit 
in ony sorte befoir he be convictit be lauchfull tryell. 

The present system is set out in Acts of Sederunt® and it will suffice 
to explain how it works in the Court of Session. 

The Faculty of Advocates and the two principal law societies—the 
Society of Writers to H. M. Signet and the Society of Solicitors in the 
Supreme Courts of Scotland—each appoint approximately six of their 
number to act as counsel and solicitors for the Poor for a period of one 
year. They also appoint one or more of their members to act as reporters 
on Probabilis Causa. One of the clerks of court acts as clerk in charge of 
the Poor’s Roll. 


5 This necessarily brief account excludes the temporary emergency measures which had to be taken to 
cope with the flood of Service divorces during the 193945 war. 


®The rules made by the Senators of the College of Justice in Scotland. 
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A would-be litigant swears an affidavit as to his financial position 
and this, with the statements in support of his case, is submitted to the 
reporters on Probabilis Causa. If he can show: (a) that he has a probable 
cause of action—either to pursue or to defend—and, (b) that his means 
are below a certain fixed limit, he will be admitted to the benefit of the 
Poor’s Roll and an advocate and solicitor will be appointed to conduct his 
case. These gentlemen give their services free and the litigant is relieved 
of all court dues. 

Somewhat similar arrangements exist in the High Court of Justiciary, 
in the Sheriff Court, and even, if need be, in the House of Lords. 

Before leaving this topic, passing reference should be made to the 
“speculative” action. If a person has a good prima facie cause of action 
(e.g., the innocent victim of a motor car accident) he has, generally speak- 
ing, always found counsel and solicitor willing to take the risk of insti- 
tuting court proceedings on his behalf. If the action fails they accept the 
risk of receiving no fees, not even repayment of out-of-pocket expenses; 
if it succeeds they recover full fees from the unsuccessful defendant. 

Opinions -differ as to the ethics of such conduct on the part of the 
legal profession, but it is believed that at least one former Labour Lord 
Advocate defended the speculative solicitor in the House of Commons 
as the benefactor of the poor litigant—poor financially, that is. 

Legal Advice in Scotland. In Scotland, as in England, few persons 
unable to pay for legal advice have failed to obtain it. Not only were 
the solicitors for the Poor available, but charitable organizations such as 
the Edinburgh Legal Dispensary, and later the Citizens’ Advice Bureaux, 
did much valuable work in this direction. Here also the gratuitous legal 
advice readily given by counsel and solicitors in the ordinary course of 
their daily business must be placed on record. 


THE Morton CoMMITTEE 


The system just outlined had many defects. On the one hand it 
was abused by litigants who obtained the benefit of the Poor’s Roll when 
not entitled to it, and lawyers giving their services free were not a little 
annoyed to find their “poor” clients arriving at court in a fine automobile, 
or celebrating judicial release from an unwanted spouse in an expensive 
and exclusive restaurant. On the other hand some lawyers extorted quite 
handsome fees from “poor” litigants. But such abuses were the exception 
rather shan the rule. 

More serious was the ever-increasing burden of work being shouldered 
by the counsel and solicitors for the Poor. 
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Thus it was that a committee was set up under the chairmanship 
of Sheriff Morton, K.C. (as he then was), to consider the whole question 
of representation of Poor Persons before the courts in Scotland, and in 
1937 this committee published its report. 


The principal features of the report were the recommendations: 


(a) that the organization of legal aid for the Poor in Scotland should 
remain in the control of the profession; 


(b) that a grant should be paid annually by the Treasury to the 
General Legal Council to defray the outlays incurred by solici- 
tors acting for “poor” litigants and the salaries of paid clerks to 
the various county panels of reporters on Probabilis Causa; and 


(c) that local panels of reporters could fix the amount of any contri- 


bution to be made by the “poor” litigant towards the costs of 
the action. 


The system would remain substantially as before, apart from country 
areas where suggestions were made which would have ensured that law- 
yers forming the panels of reporters would not be the same persons as 
those appointed to act as lawyers for the “poor” litigants. 

No action was taken on these recommendations because of the cost 
to the Treasury, estimated in 1937 at a modest £20,000 annually. 


Tue RusHcLiFFE COMMITTEE 


One result of the war of 1939-1945, with its unprecedented flood of 
divorce actions, was that in England, and to a much lesser extent in Scot- 
land, the existing facilities for legal aid and advice for poor persons were 
shewn to be quite inadequate, and on May 24, 1944 a committee under 
the chairmanship of Lord Rushcliffe was set up by the Lord Chancellor 
in England 


to enquire what facilities at present exist in England and Wales for giving legal advice 
and assistance to Poor Persons, and to make such recommendations as appear to be 
desirable for the purpose of securing that Poor Persons in need of legal advice may 
have such facilities at their disposal, and for modifying and improving, so far as seems 
expedient, the existing system whereby legal aid is available to Poor Persons in the 
conduct of litigation in which they are concerned, whether in civil or criminal courts." 


The date of this inquiry is significant. It took place at a time when 
conditions were quite abnormal—e.g., Service divorces—and seems to have 
proceeded on the footing, which was quite erroneous, that such a state 
of affairs would be permanent. Further, it took place when the younger 
generation of lawyers almost without exception were on war service and 


TReport, p. 1. 
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so heard nothing of the proposals until they were embodied in a bill before 
Parliament. This may account in some measure for subsequent criticism 
of the scheme. 

In framing their recommendations the Rushcliffe Committee first of 
all cleared some questions of general principle the answers to which were 
to determine: (a) the range of legal aid and advice; (b) the type of per- 
sons to whom it would apply; and (c) the nature of the organizations 
through which it would be provided. It is worth while stating these prin- 
ciples in detail, for it is doubtful if any member of the legal profession— 
even the most hostile critic of the subsequent acts—disagrees with them. 
They are: 

1. Legal aid should be available in all Courts and in such manner as will enable 


persons in need to have access to the professional help they require. 


2. This provision should not be limited to those who are normally classed as poor 
but should include a wider income group. 

3. Those who cannot afford to pay anything for legal aid should receive this free 
of cost. There should be a scale of contributions for those who can pay something to- 
wards costs. 


4. The cost of the scheme should be borne by the State, but the scheme should 
not be administered either as a department of State, or by local authorities.* 


This is a recommendation of first importance, because it is on the 
issue of state control over the legal profession that the subsequent contro- 
versy has mainly arisen. 

The evidence given to the committee by the Labour party and by 
the Association of Municipal Corporations is significant. The Labour 
party’s memorandum stated: 


There are obvious objections to the State itself establishing and maintaining legal 
advice bureaux. Not the least of these objections is that the State itself is directly or 
indirectly affected by many of the claims upon which such bureaux would have to 
advise. Nor, in the opinion of the Labour Party, is it desirable that local authorities 
should be entrusted with the duty of establishing and maintaining legal advice bureaux 

Differences, political or otherwise, might well arise were a local authority to be 
held responsible, directly or indirectly, for the advice given in any particular matter. 
Moreover, it has to be borne in mind that many local authorities, particularly those 
concerned with passenger transport undertakings, are themselves frequently parties to 
litigation.» 


The Association of Municipal Corporations expressed this opinion: 


We take the view that it is not the proper function of a local authority to advise 
and act on behalf of individual ratepayers in private matters where other ratepayers (who 
also contribute to the salaries of the officers of the local authority) are concerned. In 
our opinion, the same objections apply to State services administered by officers directly 
paid and employed by the State. 

We consider that it would be disadvantageous if the close confidential and priv- 
ileged relationship which exists between solicitor and client should be replaced by the 
relationship of a member of the public towards the State or a municipal officer. More- 
over, there is a considerable body of law in which the State and local authorities are 
concerned on the other side.® 


These views cannot be challenged. 


8Report, p. 23. 
® Report, p. 24. 
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The enumeration of specific principles given in the report of the 
Rushcliffe Committee continues as follows: 

5. The legal professional should be responsible for the administration of the scheme, 
except that part of it dealt with under the Poor Prisoners’ Defence Act. 


6. Barristers and solicitors should receive adequate remuneration for their serv- 
ices. 

7. The Law Society should be requested to frame a scheme on the lines outlined 
in our detailed recommendations providing for the establishment of Legal Aid Centres 
in appropriate towns and cities throughout the country. 


8. The Law Society should be answerable to the Lord Chancellor for the admin- 
istration of the scheme, and a central advisory committee should be appointed to ad- 
vise him on matters of general policy. 


9. The term “poor person” should be discarded and the term “assisted person” 
adopted.1 


It is not proposed to deal at this stage with the detailed recommenda- 
tions of the committee contained in their report," and referred to in item 
seven above, as these will be covered when we consider the two Legal Aid 
and Advice Acts which by and large implement the committee’s recom- 
mendations. 

THE CAMERON CoMMITTEE 


The recommendations of the Rushcliffe Committee were accepted 
in principle by the government and the next step was the appointment by 
the Secretary of State for Scotland in 1945 of a committee under the 
chairmanship of Mr. John Cameron, K.C., 
to consider the detailed recommendations providing for the establishment of Legal Aid 


Centres contained in the [Rushcliffe] Report . . . and to frame a corresponding scheme 
for Scotland, with the necessary modifications. .. . 


The terms of reference were perhaps unfortunate.’? They ignored the 
facts that the Scottish legal system is fundamentally different from the 
English; that the disparity in sizes between the two countries creates a 
vastly different problem; and that in Scotland there has been in existence 
a workable system for the provision of legal aid for more than five hun- 
dred years." 

The detailed recommendations contained in the report ** of the 
Cameron Committee are not really germane to our inquiry, but there are 
two matters arising out of the report which call for attention. 


* Report, p. 23. 

In Great Britain today almost every appellation of the past seems to carry a stigma and must 
therefore be changed. Thus, “Continuation Classes” have become “Junior Colleges’; scaven- 
ers” have become “‘street orderlies’”’ and in Edinburgh now wear gloves; and “poor’’ is replaced 

the more genteel “‘assisted.” 


11 See supra, note 3. 


2 Criticism by the profession of the terms of reference and of the subsequent report might well have 
M greater were it not that at that time there existed a multiplicity of legal societies in 
Scotland, but no one society corresponding to the Law Society in England to speak for the 
whole profession, a defect remedied by the Solicitors (Scotland) Act, 1949, which sets up the 

Law Society of Scotland. Also, many lawyers were still serving with H. M. Forces. 


3 There is an ever-growing body of opinion in Scotland that government from Whitehall is not prov- 
ing to be in the best interests of Scotland; that legislation for Scotland is a sort of after- 
thought at the tail end of an English statute. 


“Cmd. 6925 of 1946. 
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The first is the difficulty the committee encountered in finding a 
suitable officer of state to be concerned with the supervision and admin- 
istration of the scheme. It will be remembered that in the organization 
for England and Wales the Lord Chancellor was recommended by the 
Rushcliffe Committee. There is in Scotland “no Officer of State . . . whose 
position and functions are directly comparable to the Lord Chancellor in 
England.” ?*> The committee recommended however “that the Lord Advo- 
cate should be associated directly with the supervision and administration 
of the scheme.” *¢ 

The second is the evidence given to the committee by an organiza- 
tion known as the Muir Society, an association of lawyers which is affili- 
ated with the Scottish Labour party. This society submitted proposals for 
a system of compulsory and universal contribution on the analogy of the 
national insurance contributions for medical and dental benefits, pensions, 
etc. 

These proposals apparently received serious consideration by the com- 
mittee. One of the members found himself unable to sign the Report 
because he was in “disagreement with the machinery for giving Legal Aid 
to the Poor,” but he agreed “entirely with the Muir Society whose alterna- 
tive method meets with my entire approval.” 17 The majority of the mem- 
bers regarded the Muir Society proposal, “which was supported by inter- 
esting statistics,” as “one which we feel we are precluded from examining 
in detail as not being within the ambit of our remit. We feel however 
that it is one at least worthy of consideration. . . .” 18 

The comment of the Morton Committee’® some ten years previously 
when similar proposals were submitted to them was slightly different: 
“While it is in the interests of the State that all persons should be healthy, 
it is certainly not in the interests of the State that all persons should be 
litigious.” 

Autres temps, autres moeurs! 


Tue Lecat Ap anp Apvice Acts 2° 


The Law Society, in England, and the newly constituted Law Society 
of Scotland, are charged with the duty of preparing schemes embodying 
the arrangements to be made by them for securing that legal aid and 
advice are available in accordance with the acts. 


18 Report of the Cameron Committee, p. 7. 
16 Ibid., p. 8. 

11 Ibid., p. 5. 

38 Ibid., p. 13. 

9 Supra, p. 30. 

2 Supra, notes 1 and 2. 
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Briefly, the acts provide for the granting of legal aid in the form of 
representation by counsel and solicitor for the purpose of litigation, except 
in certain types of action," in practically every court, to those who are 
entitled to receive it. 


The conditions to be satisfied by a person receiving legal aid are 


. That he has a probabilis causa litigandi (s. 1 [6]);?? 


. That his disposable income does not exceed £420 a year and that 
his disposable capital does not exceed £500 (s. 2 [1]).”8 


. He “may also be refused legal aid . . . if it appears unreasonable 
that he should receive it in the particular circumstances of the 


case” (s. 1 [6]). 


In criminal cases legal aid is available to an accused person, without 
inquiry into his resources, in the initial stages (s. 2 [2]). 

Persons receiving legal aid may be required to make a contribution 
to the legal aid fund in respect of the sums payable on their account 
(s. 2 [3]). This contribution is on a graded scale: where the disposable 
income does not exceed £156 a year and disposable capital does not exceed 
£75, no contribution is payable; at the other end of the scale, quite a sub- 
stantial contribution will be payable, a fact not yet fully appreciated. 

Lists of counsel and solicitors willing to act for assisted persons are 
to be prepared; and they will be remunerated for their services. Outlays, 
including court dues, will be reimbursed in full out of the Legal Aid 
Fund, and fees to the extent of 85 per cent of those normally allowable 
are to be paid in all cases. 

The scheme will be operated by a central supervisory committee with 
local committees, comprised of lawyers, in various districts. The local 
committees will inter alia: (a) decide whether, and to what extent, appli- 
cations for legal aid are to be granted; and (b) make and receive money 
payments in connection with the scheme. They will determine whether 
there is a probabilis causa litigandi and, presumably, whether it is reason- 
able in the particular circumstances of the case that legal aid should be 
granted.** 


21E.g., breach of promise of marriage. The reasons for such exclusions are obvious. 

22 Legal Aid and Solicitors (Scotland) Act, 1949. Refi hrough are to the Scottish act. The 
provisions of the English act are, of course, similar. 

Ble is poe that this may bring within the scheme persons earning £700 to £1000 a year. Gen- 
erally such resources as are disregarded in determining need for assistance under the National 
Assistance Act, 1948, are to be disregarded in determining disposable income and disposable 
capital under the Legal Aid Acts. See also footnotes 25 and 26 infra. 


4 See above. 
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To the National Assistance Board, under the National Assistance Act, 
1948,?5 is given the duty of deciding whether the applicant’s means are 
within the prescribed limits,?* and if so what is to be his maximum contri- 
bution to the cost of the litigation. 

If all decisions are favorable to the applicant he will be granted a 
legal aid certificate entitling him to the services of counsel, if appropriate, 
and of the solicitor of his own choice, provided such solicitor is on the 
official list. 

Legal advice, as distinct from legal aid, may be obtained orally from 
a solicitor at the modest cost of 2s 6d. This sum is paid into the Legal 
Aid Fund and the solicitor is paid from the fund 85 per cent of his costs. 


Tue Po.iticat SIGNIFICANCE OF THE ACTS 


Is there any real political significance of the Legal Aid Acts, as a 
vociferous minority in Scotland claim? 

There is an old Scottish saying that he who pays the piper calls the 
tune, and the state is after all paying for the legal aid schemes. It there- 
fore follows that the state must have some control over the spending of 
the money it provides. But this control must be limited and must not 
amount to control of the legal profession in their relationship with their 
clients. More important still, it must not involve any control by the 
executive over the judiciary. 

Therefore, when the Scottish bill was first presented to Parliament 
members of the legal profession not unnaturally scrutinized its terms most 
carefully and were shocked to find not only that the officer of state con- 
cerned with the supervision and administration of the scheme was to be 
the Secretary of State for Scotland, but also that his powers to exercise 
control were framed in the widest terms. So wide, indeed, were his powers 
to make regulations that there seemed nothing he could not do in the way 
of controlling the whole legal profession. In the passage of the bill through 
Parliament the powers of the Secretary of State to make regulations were 
considerably modified, but in the opinion of many they are still unneces- 
sarily wide; and Scottish lawyers have not the same confidence in the 
Secretary of State controlling their destinies as English lawyers have in 
the Lord Chancellor.?* 


11 & 12 Geo. 6, c. 29. This act terminated the existing poor law in Great Britain and provided in 
lieu thereof for the assistance of persons in need by a National Assistance Board and local 
authorities. 

26In the past this task was undertaken by the lawyers th 1 Admittedly the National Assistance 

can use the machinery already at its disposal for inquiring into resources of persons seek- 
ing assistance; but many intending litigants, genuinely in need of assistance, may be deterred 
by a “means test” at the hands of the officials of what is, after all, just the old poor law system 
with a new name. 


27 See supra, p. 33. 
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The critics who see in the acts the spectre of “nationalization” of the 
legal profession—the creation of the state legal service controlled by the 
executive as in Soviet Russia and her satellite countries—point to other 
features of the scheme. 

In the past, in Scotland, provided a person seeking legal aid could 
shew a prima facie cause of action and inability to pay for the services of 
a lawyer, he would be provided with such services without cost to him- 
self. Why then does the act add the further condition that legal aid may 
be refused if it appears unreasonable that it should be received in the 
particular circumstances of any case? This is a safeguard against possible 
abuses; to prevent litigation at public expense merely for the sake of liti- 
gation. But, ask the critics, may this condition not equally well be used 
to bar actions against the state, or the defense of actions by the state, 
which the executive considers undesirable, e.g., actions against nationalized 
industries, or defending claims by the Inland Revenue Commissioners for 
income tax? 

The Lord Advocate has gone far to meet his critics, and has stoutly 
defended the new provisions as a genuine attempt, without any ulterior 
or sinister motive, to provide a satisfactory legal aid scheme, and one 
which was long overdue. Its introduction by a Labour government em- 
barked on vast experiments in nationalization which are by no means 
universally approved may well have increased the suspicion with which 
it was received; and the imposition on Scotland of a scheme primarily 
worked out for England and applied, be it with the necessary modifica- 
tions, apparently regardless of the system in existence for centuries, may 
not have tended to make its reception any more favorable. 

Accepting, however, that our present administrators are actuated by 
none but the highest motives, the fact remains that the Acts are inherently 
dangerous, and the powers given to the executive might be used in a 
vastly different manner by a government less benevolently inclined. 

In the debates in the House of Lords two distinguished Scottish law- 
yers took part. Lord Normand, one of the Lords of Appeal and a former 
Lord President of the Court of Session in Scotland, expressed himself thus: 

Another danger which is imminent in the Bill is the risk that the legal fession, 
by accepting in this shape some financial aid from the State, may sooner or later come 
to be subservient to, or dependent on, the State. That would indeed be the gravest 
peril of all. But I believe that these dangers, great as they are—and I think they are in 
no way prevented by the words of the Bill—can be prevented by the spirit in which it 
is administered.” 

Lord Reid, another Lord of Appeal and a former Lord Advocate, 
had this comment to make: 

However this Bill is framed, by reason of the large amount of public money which 
is to be spent in the administration of this scheme the independence of the lega! pro- 
fession is found to be endangered. . . . I believe that Scotsmen . . . will show . . . vigilance 


and will be successful. But if they are not, then the result of this Bill will be so dis- 
astrous as far to outweigh any benefits which it confers.” 


% Official Reports, Vol. 163, No. 93, Col. 990, July 6, 1949. 
® Ibid., Col. 1006. 
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STABLISHMENT of the Central People’s Government. Immedi- 
E ately after the adjournment of the first plenary session of the 

Chinese People’s Political Consultative Conference (CPPCC), Mao 
Tse-tung on October 1, 1949, proclaimed the establishment of the Central 
People’s Government of the People’s Republic of China.t Three major 
documents of a quasi-constitutional character, discussed and adopted dur- 
ing the sessions of the CPPCC in Peking, September 21-30, 1949, define 
the structure and basic policies of the new government: (1) the Organic 
Law of the CPPCC, September 27, 1949;? (2) the Organic Law of the 
Central People’s Government, September 27, 1949;? and (3) the Common 
Program of the CPPCC, September 29, 1949.4 No one familiar with the 
working methods of any Chinese government will accept these documents 
uncritically, or consider them as completely accurate and faithful descrip- 
tions of the actual processes of government. Yet, since they create formal 
institutions of government, incorporate new principles of public law and 
policy, and point to the direction of a plausible further evolution, they 
merit the thumb-nail analysis which it is the purpose of this brief note 
to provide. 


The “People’s Democratic Dictatorship.” Mao Tse-tung developed 
the theory of “new democracy” in the years after 1940 as a basis for the 
policies of the Chinese Communist party during the early phases of its 
revolutionary struggle against “imperialism, feudalism and bureaucratic 
capitalism,” at a time when, in a sense, the foundations for the structure 


* The research on which this article is based was supported by grants from the Social Science Research 
Council, the United States Educational Foundation in China, and the Committee on Research 
(Southern Section) of the University of California. 


1 Peking Radio, October 1, 1949. 


2 An official gazette covering the CPPCC has not yet appeared, but the text of the Organic Law of 
the CPPCC is found in: Jen-min min-chu chuan-cheng ti li-lun yii shih-chien (Theory and Practice 
of the People’s Democratic Dictatorship), Hongkong (T’uan-chien ch’u-pan she), 1949, pp. 106-109. 
Hereafter cited as Theory and Practice. Chung-hua jen-min kung-ke-kuo kai-kuo wen-hsien 
(Documents on the Establishment of the People’s Republic of China), Hongkong (Hsiich-sheng 

shu tien), 1949, pp. 5-8. Hereafter cited as Documents. 
The China Digest (Hongkong), Vol. VII (October 19, 1949), pp. 17-18, 24, carries an Eng- 
lish translation prepared by the official New China News Agency, substantially identical with 


that transmitted in English Morse from Peking Radio, October 10, 1949. Hereafter cited as Organic 
Law, CPPCC. 


3 Theory and Practice, pp. 109-113; Documents, pp. 18-22; Peking Morse transmission (in English), Oc- 
— 9, 1949; China Digest, Vol. VII (October 19, 1949), pp. 7-10. Hereafter cited as Organic 
w, CPG. 


4 Theory and Practice, pp. 113-120; Documents, pp. 9-17; Peking Morse transmission (in English), Sep- 
tember 29, 1949; China Digest, supplement to Vol. VII (October 19, 1949), pp. 3-9. Hereafter cited 
as Common Program. 38 
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of socialism and communism were only in the process of excavation.’ The 
compelling urgency during the decade of open and covert civil war against 
the Kuomintang was the capture of political power with the support of 
all other anti-Kuomintang parties and groups: “new democracy” supplied 
the rationale. A new rationale became necessary in 1949 when, after the 
defeat of the Kuomintang, a new set of urgencies was recognized to center 
around the consolidation of power, the elimination of counter-revolution- 
ary opposition, and the concrete application of policy by a political party 
now in a position of authority. Mao Tse-tung solved this problem with 
the announcement of a new doctrine expressed in his essay: On the 
People’s Democratic Dictatorship,® thus supplementing “new democracy” 
with a more current slogan and providing a blueprint for the second phase 
of the transition to socialism and communism—the phase of foundation- 
building. The CPPCC accepted the idea of the “people’s democratic dic- 
tatorship” without reservation. The Organic Law of the Central People’s 
Government defines the People’s Republic of China as “a state of the 
people’s democratic dictatorship, led by the working class, based on the 
alliance of workers and peasants, and rallying all democratic classes and 
various nationalities within the country.” * 

To clarify his meaning, Mao propounded the rhetorical question: 
“Who are the ‘people?’” His reply epitomized the whole concept: 

At the present stage in China, they [the people] are the working class, the peasant 
class, the petty bourgeoisie and the national capitalists. Under the leadership of the 
Communist Party, these classes unite together to form their own state and elect their 
own government to maintain dictatorship over the lackeys of imperialism—the landlord 
class, the bureaucratic capitalist class and the Kuomintang reactionaries and their hench- 
men representing these classes—to oppress them, to enable them to behave properly 
and not permit them to talk and act wildly. . . . These two aspects, namely, democracy 
among the people and dictatorship over the reactionaries, combine to form the people’s 
democratic dictatorship.* 

Three aspects of this definition are of especial interest. In the first 
place, the “people’s democratic dictatorship” is not yet the state of the 
classless society. Four presently distinct social classes join in common 
interest to oppose social classes which might resist their will. A CPPCC 
declaration of September 30, 1949, transmitted by the Peking Radio, an- 
nounced: “The Chinese people has its own central government [which] 
will carry out People’s Democratic Dictatorship.” * This state-within-the- 
5 See py me Mao Tse-tung, sung, Hsin min-chu chu-i lun (On N emocracy), January 19, 1940; 


Lun lien-ho cheng-fu (On Coalition Government), il 24, 1945; Mu-ch'ien hsing-shih wo- 
men t’i jen-wu (The Present Situation and Our Tasks), December 25, 1947. 


Lun “+= yee a published June 30, 1949, to commemorate the 28th anniversary of 
he founding of Chinese Communist party. 


7 Art. + Similar Sebo. is found in Article 1 of the Organic Law, CPPCC, and in the preamble 
to the Common Program. 


Lun jen-min min-chu chuang-cheng (Hsin min-chu ch’u-pan-she ed., Hongkong, 1949), p. 12. 


*See also T nd Practice, 120-121, and Articles 5, 7 and 49 of the Common Program and 
Nose Tet the of the Gupaie itew, CPPCC. For the cast mS Sige Comagaiet anslgne of class 
struc! in — st revolutionary society, see Oo Tse-tung, ung-kuo ko-ming 
chamakh kun, an. ing (The Chinese Revolution and the Chinese Communist Party), No 
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state—where the “people” comprising four elect social classes monopolize 
political power and deny political rights and privileges to unfavored classes 
—was seen by Tung Pi-wu as a frank application of the idea that “the 
state is an instrument of the ruling classes for suppressing the ruled 
class.” 2° Secondly, the “people’s democratic dictatorship” is not the state 
of the dictatorship of the proletariat; hence the principles of public law 
reflected in the Soviet Constitution of 1936 are not applicable to the 
“people’s” republic in China — where “people” connotes an inter-class 
regime.’! Finally, even within the four-class alliance of the “people’s 
democratic dictatorship,” Mao insisted—as always—on the cardinal prin- 
ciple of the leading role of the Chinese Communist party. So widely is 
this tenet accepted that it was considered unnecessary, or inappropriate, 
for the CPPCC to express it as a rule of public law, although that body 
did pay tribute to the “leadership of the Chinese Communist Party.” ** 
Toward the work of the CPPCC, the Communist party has indicated a 
proprietary attitude. Liu Shao-ch’i, Mao’s lieutenant in doctrinal and or- 
ganizational matters, bluntly declared in a major address to that body on 
September 21, 1949, that the Chinese Communist party “will not allow 
anyone to undermine the CPPCC.” #8 


The Chinese People’s Political Consultative Conference. The CPPCC 
described itself as “the organization of the democratic united front of 
the people throughout China,” ?* and proceeded to carve out a niche for 
itself as an organ of the state during the period of the “people’s democratic 
dictatorship.” Its immediate origins may be traced to the resolution of 
the Central Committee of the Chinese Communist party of April 30, 
1948, which proposed that a political consultative conference of all “dem- 
ocratic parties and groups, people’s organizations and public personali- 
ties,’ excluding “Kuomintang reactionaries,” be convened to convoke a 
“people’s representative assembly to establish a democratic coalition gov- 
ernment.” > This rather vague proposal took on clearer meaning after 
the Harbin Conference of November 25, 1948, where anti-Kuomintang 
groups and Kuomintang dissidents agreed, on the initiative of the Com- 
% Report on the draft of the Organic Law, CPG, September 22, 1949, in China Digest, Vol. VII (Oc- 

tober 5, ), p. 20. Tung Pi-wu, a ber of the Politb of the Chinese Communist party, was 


chairman of the North China People’s Government prior to its merger with the central govern- 
ment on November 1, 1 





11 Tung Pi-wu, loc. cit. note 10. 

12 Declaration of September 30, 1949. The only other reference to the Party in the CPPCC documents 
is in Article 1 of the Common Program, where the Party is dignified by special mention in an 
otherwise generalized listing of elements participating in the CP a 

13 Peking Radio, September 22, 1949; China Digest, Vol. VII (October 5, 1949), p. 6. Another promi- 
nent Communist, Chen Po-ta, enlarged on the leading role of the Chinese Communist party in 
an article on “The October Socialist Revolution and the Chinese Revolution,’ Peking Radio, 
November 7, 1 

14 Organic Law, CPPCC, Art. 1. 

%8 North Shensi Radio, April 30, 1948. The “‘new” Political Consultative Conference is not to be con- 
fused with the Political Consultative Conference held January 10-31, 1946, in which the Kuomin- 

tang played a leading role. 
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munists, to the establishment of a preparatory committee for the “new” 
political consultative conference. This committee held two meetings, 
one in Peking, June 15-21, 1949, and another in the same city on Sep- 
tember 17, to plan for the conference finally convened on September 21.** 
In its meeting on September 17, the Preparatory Committee decided to 
avoid confusion with the discredited “first” Political Consultative Con- 
ference of the Kuomintang by designating the new conference as the 
“Chinese People’s Political Consultative Conference.” This title had 
the further merit of incorporating the significant “people’s” terminology on 
which Mao Tse-tung’s latest doctrinal system relies so heavily. 

At no time did the CPPCC call itself a “constitutional assembly,” 
and none of its documents is a “constitution.” Although there has been 
no official explanation for this, it would appear that a definitive consti- 
tutional form must await subsequent developments, since the “people’s 
democratic dictatorship” is itself a transitional phase in the evolution to- 
ward socialism, one phase of a continuing revolution. China, however, 
has had long experience with “organic laws” and “provisional constitu- 
tions” and has never needed a definitive constitution to carry on gov- 
ernmental activities. 


Organic Law of the CPPCC. This relatively brief instrument of 
twenty articles, divided into six chapters, defines the nature and functions 
of the CPPCC, includes a formula to fix its membership, determines 
its relations to the Central People’s Government and the All-China Peo- 
ple’s Congress of the future, and establishes organs to conduct its work 
in intervals between its scheduled triennial sessions.* The membership 
of the first CPPCC was determined by the parties and groups repre- 
sented in the hand-picked Preparatory Committee, and included 585 
delegates and 77 non-voting alternates—a total of 662, not all of whom 
were in actual attendance.** The 585 voting delegates were drawn from 
five representative categories: (1) Fourteen political parties and groups 
were represented by 142 delegates; (2) nine “regions,” including six major 
“liberated areas,” were represented by 102 delegates; (3) six People’s Lib- 
eration Army units were represented by 60 delegates; (4) sixteen “peo- 
ple’s organizations and groups” were represented by 206 delegates; and 
(5) seventy-five individuals without representative capacity were espe- 
cially invited. The term “represent” is used loosely, since there were no 
elections and, in any event, every individual had to be persona grata to 





*See the accompanying “Chart of the Central People’s Government of the People’s Republic of China.” 
Hereinafter cited the Chart. 


16See the report of the secretary-general of the Preparatory Committee, Lin Po-chu (or Lin Tsu-han), 
to the CPPCC on September 22, 1949. Theory and Practice, pp. 103-106, condensed in China Di-. 
gest, Vol. VII (October 5, 1949), pp. 8-9. 


7 The entire list was broadcast by Peking Radio, September 21, 1949. 
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the Chinese Communist party. As one of fourteen political parties and 
groups, the Communist party had but sixteen representatives. It suc- 
ceeded, however, in establishing complete domination through the fact 
that it controlled the “liberated areas,” the People’s Liberation Army 
units, and most of the “people’s organizations and groups,” which con- 
sisted of familiar Communist-front organizations such as the All-China 
Federation of Labor, the All-China Federation of Democratic Women and 
the All-China Student Federation. 

At no time did discussions or debates in the CPPCC require parlia- 
mentary maneuvering for control of a voting majority. No one of the 
more than one hundred persons who spoke took exception to the pro- 
posals emanating from the Preparatory Committee, and every reported 
decision was taken by unanimous vote. Inter-party equality and demo- 
cratic procedures prevailed to all external appearances; actually, a care- 
fully selected group of delegates endorsed formal proposals which were 
nothing more than current expressions of the policy of the Chinese Com- 
munist party. 

The membership at future sessions of the CPPCC will doubtless 
correspond to the pattern of 1949, but will be determined formally by 
its own permanent National Committee.*® 

Until an All-China People’s Congress is elected on the basis of 
“universal suffrage,” the CPPCC is to exercise its powers and functions 
as the supreme legislative body.*® Even then, the CPPCC will have impor- 
tant continuing functions: as spokesman for the “democratic united 
front,” it may submit proposals on fundamental policy matters to the All- 
China People’s Congress; and its National Committee has the function 
of preparing the slate of candidates for election to the Congress.?° As the 
interim legislature, the CPPCC elects the personnel of the Central Peo- 
ple’s Government and of the Government Council. It also has the 
power to modify its own Organic Law, the Organic Law of the Central 
People’s Government, and the Common Program.?? 


Organic Law of the Central People’s Government. This, again, is 
a brief document of thirty-one articles, divided between six chapters, 
which, except for the omission of a bill of rights, satisfies most of the 
requirements for a self-contained constitution. A Central People’s Gov- 
ernment, consisting of a chairman (Mao Tse-tung) and six vice-chair- 


18 Organic Law, CPPCC, Art. 3, cited supra, note 2. 
9 Ibid., Art. 7(c); Organic Law, CPG, Art. 3. 


2 Organic Law, CPPCC, Arts. 7(d), 13. The meaning of the Organic Law on the last point is not 
entirely clear, but it seems intended that the National Committee submit “‘the list of all par- 
ticipating units of the CPPCC for the election of deputies to the All-China People’s Congress.” 


Should moby in the Congress be restricted to the nominees of parties and groups repre- 


sented in the the effect would be to establish a single “‘national list’’ basis for a ple- 
biscite-type national election. 


31 [bid., chap. iii, passim; Common Program, Art. 13; Organic Law, CPG, Art. 3. 
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men, is set up to provide a collegial-type executive for the state and a 
presidium for the Central People’s Government Council to which the 
members of the government belong ex officio. Unlike the presidium in 
familiar Soviet practice, this body is not elected by the organ over which 
it presides, but by its technical superior in the hierarchy—the CPPCC for 
the present, and eventually the All-China People’s Congress.* Apart from 
presiding at meetings of the Central People’s Government Council 
(CPGC), the government chairman assisted by the vice-chairmen “di- 
rects the work” of the Council.2? In communist parlance, this is equiva- 
lent to assigning to the chairman of the government the powers of the 
Council when that body is not in session (although the Organic Law 
is not explicit on this question). 

The Central People’s Government Council has fifty-six members 
elected by the CPPCC, in addition to the ex officio component. It is 
the fulcrum of the entire state apparatus, and enjoys the broadest power 
to “enact and interpret the laws of the State, promulgate decrees and 
supervise their execution”; to determine all administrative policies; to 
review the actions and decisions of lower organs of all levels; to con- 
clude treaties and determine questions of war and peace; to appoint the 
personnel of all important offices and organs on the central government 
level; and to appoint or dismiss, or ratify the appointment or dismissal, 
of personnel in administrative jurisdictions reaching down to provinces 
and municipalities.2* Since the only organ capable of controlling the 
CPGC—the CPPCC—meets triennially, the effect of this broad assign- 
ment of authority is to vest in the Council the real and indivisible power 
to establish and control the execution of all policies of the “people’s 
democratic dictatorship.” It may also interpret or amend its own Or- 
ganic Law.** 

Four principal organs of the Central People’s Government occupy 
the next level of central government authority under the control and 
supervision of the CPGC: (1) the State Administration Council, under 
a premier, implements the decisions of the CPGC in the administrative 
field, enjoys a broad secondary ordinance power, and directs the activi- 
ties of all ministries, commissions, committees and other agencies of 
national administration;* (2) the People’s Revolutionary Military Council 
controls the People’s Liberation Army and other armed forces under the 
direction of the CPGC; (3) the Supreme People’s Court is the highest 
judicial authority, with administrative control over inferior people’s 


*See the accompanying Chart. 

22 Organic Law, CPG, Art. 8. 

3 Ibid., Art. 7. The jurisdiction is spelled out in detail in this article. 
% Ibid., Art. 31. 
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courts; and (4) the People’s Procurator-General’s Office supervises the 
observance of the law by government institutions and functionaries, a 
function closely paralleling that of the traditional Control Yuan. 

The month of October, 1949, was a period of organization during 
which the entire central apparatus was staffed to begin effective oper- 
ations as of November 1, 1949.75 


The Common Program. From the point of view of ideology and 
political direction, the Common Program of the CPPCC adopted on Sep- 
tember 29, 1949, is the most significant document. Its sixty articles form 
a political manifesto for the period of the “people’s democratic dictator- 
ship,” to be “observed in common by all units participating in the CPPCC, 
all levels of the People’s Government and people throughout the coun- 
try.” 2° The CPGC is directed to exercise its various powers “in accordance 
with the Common Program,” 27 a mandate which transforms the Common 
Program from a mere manifesto into the highest law of the state. Fol- 
lowing a preamble and a statement of general principles (chap. i), the 
Common Program announces the basic principles underlying the exercise 
of state power (chap. ii), the military organization of the state (chap. iii), 
the outlines of economic policy (chap. iv), cultural and educational pol- 
icy (chap. v), policy toward nationalities (chap. vi), and foreign policy 
(chap. vii). 

While the Common Program commits the dictatorship to warfare 
against “imperialism, feudalism and bureaucratic capitalism,” its tone 
is one of relative moderation befitting the present stage of the pre- 
socialist revolution and the necessities of inter-party collaboration. From 
the viewpoint of the Communist party, the Common Program repre- 
sents nothing more than its own “minimum program”—a plan of action 
for the immediate future—which is not to be confused with the “maxi- 
mum program” of the party. The relationship between the two was 
clearly explained to the CPPCC by Liu Shao-ch’i: 

The Chinese Communist Party will support the CPPCC and struggle for the realiz- 
ation of the Common Program because it consists of the entire minimum program of 


the Communist Party. The immediate policy of the Communist Party is to realize 
completely its minimum program... . 

But it is known to all that the Chinese Communist Party has, in addition to its 
minimum program, its maximum program which is not included in the Common Pro- 
gram of ie CPPCC. In the course of consultation, some delegates proposed to write 
down the future Socialism of China into the Common Program, but we deem this 
to be inappropriate, because the taking of considerably Socialist steps in China is a 
thing of che rather far future. . Dews - doubt, the future of China will travel to- 
wards Socialism and Communism. . . . But these are things of the far future and 


2% At its third meeting, on October 19, the CPGC desi ~_ the personnel of these 2 sasiet organs. 
broadcast the compl 


~ king Radio ete personnel on October 20, 1949; the personnel lists 
Ke SAC and its dependent agencies were published in Ta Kung Pao (Shanghai), October 20, 


neil. 
27 Organic Law, CPG, Art. 7. 
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they may very well be discussed by the CPPCC in the future. The taking of Socialist 
steps in China must be based on the actual needs of the social and economic devel- 
opment of China and on the demands of the majority of the people throughout 
the country. . . . The Chinese Communist Party is, in the future, also willing to enter 
into Socialism together with all people willing to do so. We know that the great 
revolutionary unity of the people throughout the country is necessary for the realiza- 
tion of Socialism in the future as well as for the realization of the New Democracy 


today.” 
This entirely typical attitude of the Party leadership reveals the high 
quality of Party political generalship throughout the course of the civil 
war, and indicates how thoroughly the present and future problems of 
the Communist revolution in China are appreciated in the highest Party 
circles. 


Generalizations on the Political System of the People’s Democratic 
Dictatorship. From the three major CPPCC documents, several brief gen- 


eralizations concerning the underlying principles of public law may be 
drawn: 


1. Individual Rights. For the “people” of the People’s Republic 
of China—remembering always that the “people” consist of the peas- 
antry, proletariat, petty bourgeoisie and national capitalists—the right 
“to elect and be elected” is to be prescribed by law, and various “free- 
doms” of thought, speech, publication, assembly and association, among 
others, are summarily proclaimed.”® But only freedom to report “true” 
news is safeguarded; the press may not be used “to undermine the inter- 
ests of the State and the people or to provoke world war”; “people’s” 
broadcasting work and “people’s” publication work are to be encouraged, 
and attention is to be paid to the publication of books and newspapers 
“beneficial to the people.” *° Hence it would seem that—in their con- 
text—such “rights” are premised on a thoroughgoing system of thought 
control. Moreover, the class basis for the exercise of popular rights is 
definitely expressed: “Reactionary elements, feudal landlords, bureau- 
cratic capitalists in general, must, according to law, also be deprived of 
their political rights within a necessary period after they have been dis- 
armed and their special power abolished.” ** Members of these pro- 
scribed classes remain “citizens,” and do not fall under the term “peo- 
ple”; they owe the duties of citizenship to the state, but cannot claim the 
rights of the “people.” The necessity for action to protect the “peo- 


% Supra, note 13. a En-lai made similar observations in his report on the draft of the Common 
Program to the CPPCC on September 22, adding: “‘[The decision to omit the maximum pro- 
renege ah Common Program] is out of solemn respect for it and does not mean that it 
is being denied. The economic Part of the Common Program has stipulated the actual ensuring 
of development toward this future.” Peking Radio, September 26, 1949; China Digest, Vol. VII 
(October 5, 1949), p. 11. 

Common Program, Arts. 4, 5. 

* Ibid., Art. 49. 


3 Tbid., Art. 7. See also Chou En-lai’s report, cited supra, note 28. 
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ple’s state” from counter-revolutionary activity is a categorical impera- 
tive of the “people’s democratic dictatorship.” Such a principle, it would 
seem, openly incites the establishment of a police state. 


2. Democratic Centralism. The familiar principle of the organi- 
zation of the Chinese Communist party is adapted to the governmental 
relationships within the “people’s democratic dictatorship”; democratic 
centralism is to be practiced at all levels of state authority.*? Thus there 
is to be an elaborate system of “people’s congresses,” responsible to the peo- 
ple, which in turn elect government councils responsible to the corre- 
sponding congresses. But the minority must always be bound by the 
majority; the governments elected at lower levels are subject to con- 
firmation by people’s governments of higher levels; and all local gov- 
ernments throughout the country, no matter how “responsible” they may 
be to the congresses which elect them, must obey the central govern- 
ment which, in turn, is to be elected by the All-China People’s Congress.* 
In the practice of Communist China, the emphasis is on centralism; the 
“democracy” which establishes “rights” on the basis of class, which de- 
nies access to communications for any counter-revolutionary (i. e., anti- 
Communist) group, and which rejects genuine local autonomy in any form 
bears little resemblance to the concepts of western liberal democracy. 


3. Unitary Government. After its conquest of power, the Chinese 
Communist party promptly reversed its field and repudiated the princi- 
ples of federalism and local autonomy which it succeeded in imposing 
on the Kuomintang during the first Political Consultative Conference of 
1946. “Democratic centralism” is part of the story. Various provisions 
of the new organic laws and Common Program insure the central gov- 
ernment full control over the policies and personnel of all lower levels 
of government. No attempt is made to allocate power between the cen- 
tral government, on the one hand, and the provinces and municipalities 
on the other. “The jurisdiction of the Central People’s Government and 
the local people’s governments . . . shall be prescribed by decrees of the 
Central People’s Government Council. . . .”%% 


4. Inseparability of Powers. When it is in session, the All-China 
People’s Congress is to be the supreme organ of state power; otherwise, 
“the Central People’s Government shall be the supreme organ for exer- 
cising State power. . . .” °* The State Administration Council has a spe- 
cific structural.scheme, but “is responsible and accountable to the Central 
People’s Government Council,” and to the chairman of the government 





*See the accompanying Chart. 


32 Ibid., Arts. 12, 15: Organic Law, CPG, Art. 2. On the application of this principle in the Party, 
see Article 14, “Constitution of the Chinese Communist Party,” edited by H. A. Steiner, in 
Congressional Record, 8lst Cong., Ist Sess., No. 134, pp. A4993-A4997. 


33 Common Program, Art. 16. 
% Ibid., Art. 12. 
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when the CPGC is not in session.** The organization of the People’s 
Revolutionary Military Council and its administration and command 
are determined by the CPGC.** The personnel of both bodies, as well 
as of the Supreme People’s Court and the Procurator-General’s Office, 
is elected and removed by the CPGC.*7 Appropriate functions and 
duties may be assigned to these different organs by the CPGC, but neither 
by suggestion or implication do they enjoy independent powers or legal 
safeguards against encroachment. 


5. Illegitimacy of Kuomintang Legislation. From the fact that a 
new type of “people’s state” is in process of construction, it follows that 
“all laws, decrees and judicial systems of the Kuomintang reactionary gov- 
ernment oppressing the people are abolished.” ** Moreover, all treaties 
and agreements concluded between the Kuomintang government and 
foreign governments are subject to review, and the Central People’s Gov- 
ernment shall “recognize, or abrogate, or revise and renew them accord- 
ing to their respective contents.” ** This insistence on the illegitimacy 
of the action of the Kuomintang regime has steadily characterized the 
policy of the Chinese Communists since Mao Tse-tung first announced 
his “peace terms” on January 14, 1949. It finds expression at every turn: 
in demands for new legal codes from which “bourgeois” concepts will 
be deleted; in suspicion of jurists and lawyers trained under the old 
regime; and in the basic assumptions underlying the doctrine of the 
“people’s democratic dictatorship.” 


6. The Revolutionary Spirit. The provision that “all State organs 
must enforce a revolutionary working style,” *° and several other stipula- 
tions of the Common Program emphasize as a main task of cultural and 
educational policy the necessity of liquidating “feudal, compradore, fas- 
cist ideology and of developing the ideology of serving the people.” * 
The “scientific historical spirit” is to be applied to history, economics, 
politics, culture and international affairs.*? In educational work, “theory 
and practice” are to be unified.** To meet “the widespread needs of 
revolutionary work and national reconstruction work, universal education 
shall be carried out . . . and revolutionary political education shall be 
accorded to young intellectuals [i.e., all students] and old-style intel- 





% Organic Law, CPG, Art. 14. 
%¢ Ibid., Art. 25. 

3 Ibid., Art. 7(i) (5). 

%8 Common Program, Art. 17. 


% Ibid., Art. 55. See H. A. grmmee Se ys = of Chinese Communist Foreign Policy,’”’ American 
Journal of International Law, Vol. 44 (January, 1950), pp. 69-99. 

“Common Program, Art. 18. 

“1 Ibid., Art. 41. 

“2 Ibid., Art. 44. 


* Ibid., Art. 46. 
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lectuals in a planned and systematic manner.” “* Nowhere is Marxism- 
Leninism mentioned in the basic documents of the CPPCC, but its 
guiding spirit is 2vident on every hand. The People’s Republic is not 
static, not permanent, but a transitional phase of the process of prepar- 
ing for the maximum program of socialism and communism; as a revo- 
lutionary instrument, the People’s Republic exists to bring closer the 
eventual day when it will be superseded. 


7. The Planned Society. “The State shall coordinate and regu- 
late State-owned economy, cooperative economy, individual economy of 
peasants and handicraftsmen, private capitalist economy and State cap- 
italist economy . .. so that all components of the social economy can 
play their part . . . under the leadership of the State-owned economy to 
promote the development of the entire social economy.” *® Further, the 
Central People’s Government “shall as early as possible draw up a gen- 
eral plan for rehabilitating and developing the main branches of public 
and private economy,” and unify relations between the economic de- 
partments of the central and local governments.** Peasants shall be or- 
ganized “step by step”; *’ industrial work “shall be centered on the 
planned, systematic rehabilitation and development of heavy industry”; ** 
domestic commerce is to be conducted “under a unified economic plan”; *° 
and even the old educational system is to be reformed, with respect to 
subject-matter and teaching method, “systematically according to plan.” *° 


Planning the life of the people of China against the background of the 
Confucian and Taoist ethic, abysmal poverty, mass illiteracy and a deep- 
rooted distrust of: government must have its perils and hazards, but no 
problem receives greater attention from the Party and the government. 


Communist Domination of Government Personnel. A summary view 
of the personnel of organs of the central government indicates how firmly 
the Chinese Communist party holds the controlling reins. In the Cen- 
tral People’s Government, four of the seven members are members of 
the Party Politburo: Mao Tse-tung, Chu Teh, Liu Shao-ch’i and Kao 
Kang. The Party holds an absolute majority of the sixty-three members 
of the Central People’s Government Council: twenty-nine (including the 
four just named) are regular members of the Party Central Committee; 
two are reserve members; and at least one is a high Party functionary— 
a total of thirty-two. Almost all of the identified members of the Party 
Politburo are included. 


44 Ibid., Art. 47. 
45 Ibid., Art. 26. See the remark of Chou En-lai, supra, note 28. 
46 Ibid., Art. 33. 
41 Ibid., Art. 34. 
48 Ibid., Art. 35. 
4 Ibid., Art. 37. 
% idid., Art. 46. 
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In the State Administration Council, the premier and two of the 
four vice-premiers are Party officials, as are also a large number of regular 
SAC members. Two of the four major committees under the SAC are 
led by Party officials (Politburo members), and a generous sprinkling of 
Party members is found in the membership of all four committees. Eleven 
of the twenty-one ministers are Party officials, as are twenty-seven of 
the forty-one vice-ministers; two of the three commissions under the SAC 
are led by Party chiefs; and Party personnel directs the information, news, 
and customs administrations and the People’s Bank. 

In the People’s Revolutionary Military Council, the Party holds the 
chairmanship (Mao Tse-tung), four of the five vice-chairmanships, and 
sixteen of the twenty-two ordinary memberships. The procurator-gen- 
eral and one of the two vice-procurators-general are Communists. Of 
the principal organs, only the Supreme People’s Court is not headed by a 
Communist, but here the Party has one of the two vice-chief justices. 

Further, Mao Tse-tung is chairman of the CPPCC, the CPPCC 
presidium, the Standing Committee of the Presidium and the National 
Committee; and, while the party holds a majority in none of these, it 
is strongly represented in all. 


Conclusion. The government of the “people’s democratic dictator- 
ship” is an intricate mechanism of overlapping organs, functions and per- 
sonnel which responds to the leadership of the Chinese Communist party. 
The Party consciously maintains an atmosphere of revolutionary tension 
to stimulate the effective performance, sense of discipline and loyalty 
of all government personnel, hoping to give China an aggressive, high- 
pressure government unlike any she has known before. The prolifer- 
ation of committees, commissions, councils, and conferences on the na- 
tional, regional, provincial, and local levels widely broadens the base of 
participation in public affairs, renders a vital indoctrination and propa- 
ganda service, and induces politically unconscious non-Commuunists to 
take a proprietary interest in the affairs of the “people’s” government. 
Whether the “people’s democratic dictatorship” is to endure for a decade, 
a generation, or longer, has not yet been determined. For the present, 
since military pressures have been relieved, the emphasis is on organiza- 
tion and consolidation for national reconstruction and the fulfillment of 
the Common Program. The army that won the war must now divert 
its militant discipline and high political consciousness to the tasks of re- 
construction and, according to Mao’s last word on this subject, become 
“an army of production.” ™ 


51 —— December 5, 1949; Chieh Fang Jih Pao (Emancipation Daily), (Shanghai), December 6, 
1949. 





ON BILLS OF ATTAINDER: A NON-COMMUNIST 
MANIFESTO 


Francis D. WorMUTH 
University of Utah 


NE OF the most important elements in the constitutional tradition 

which has taken shape in England and the United States in the 

past three hundred years is the theory of the separation of powers. 
The principal purpose of the separation of powers is to insure impartiality 
in the treatment of individuals by government. If the authority which 
executed the laws had the power also to make rules, it would be tempted 
to improvise special rules to the advantage or disadvantage of a particular 
individual. The separation of powers is thus a means to achieve im- 
partiality, the judgment of individuals by general and prospective rules. 
This impartiality was what caused Aristotle to prefer government by gen- 
eral rules to the discretionary authority of the ruler: “for passion per- 
verts the minds of rulers, even when they are the best of men.” ? The 
same purpose gave rise to the constitutional condemnation of bills of 
attainder and ex post facto laws. 

Chief Justice Marshall, in declaring invalid an act by the Georgia 
legislature repealing a land grant, stated the fundamental jurisprudential 
assumption of the United States Constitution: 

To the legislature all legislative power is granted; but the question, whether the 


act of transferring the property of an individual to the public, be in the nature of 
the legislative power, ‘is well worthy of serious reflection. 
It is the peculiar province of the legislature to prescribe general rules for the 


government of society; the application of those rules to individuals in society would 
seem to be the duty of other departments.’ 


Daniel Webster, in his famous argument against the act of the New 
Hampshire legislature altering the charter of Dartmouth College, ex- 
pressed the same philosophy: 


By these acts, the legislature assumes to exercise a judicial power. It declares a 
forfeitre, and resumes franchises, once granted, without trial or hearing. If the con- 
stitution be not altogether waste paper, it has restrained the power of the legislature 
in these particulars. If it has any meaning, it is, that the legislature shall pass no 
act directly and manifestly impairing private property and private privileges. It shall 
not judge by act. It shall not decide by act. It shall not deprive by act. But it shall 
leave all these things to be tried and adjudged by the law of the land. . . . Are, then, 
these acts of the legislature, which affect only particular persons and their particular 
privileges, laws of the land? Let this question be answered by the text of Blackstone: 
“And first, it (i. e., law) is a rule; not a transient sudden order from a superior, to, or 
concerning, a particular person; but something permanent, uniform, and universal. 


1See F. D. Wormuth, The Origins of Modern Constitutionalism (New York: Harper, 1949). 
2 Politics, Ill, 16. 
3 Fletcher v. Peck, 6 Cranch, 87, 136 (1810). 
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Therefore a particular act of the legislature to confiscate the goods of Titius, or to 
attaint him of high treason, does not enter into the idea of municipal law: for the 
operation of this act is spent upon Titius only, and has no relation to the community 
in general; it is rather a sentence than a law.” * 

The bill of attainder clause is therefore central in our constitution. 
A bill of attainder is the legislative imposition of a penalty. When a 
named or defined person or group is subjected to a penalty by statute, 
the measure is void as a bill of attainder without regard to the culpa- 
bility of the offenders. 

But what is a penalty? In addition to the familiar sanctions of crim- 
inal law, it has been held that exclusion from such privileges as the 
holding of public office, the franchise, and the practice of the professions 
and of teaching may be penalties.5 On the other hand, it is proper for 
the legislature to establish appropriate qualifications for the exercise of 
these privileges, and unqualified persons who are excluded are not thereby 
penalized. The leading case is Dent v. West Virginia,* in which the Su- 
preme Court upheld a statute requiring those who practiced medicine to 
demonstrate professional competence. In the special case of “benefits,” 
it is even proper for government to restrict access to the benefits, as by 
awarding pensions or priority in public employment to veterans, unless 
some such obstacle as the equal protection clause’ is encountered. 
But suppose the legislature fixes disqualifications rather than qualifica- 
tions, singling out a group for exclusion by legislative action. Here the 
possibility that this action may be penal arises. 

A disqualification is not penal merely because it is cast in negative 
and exclusionary terms. A prospective juror may be required to state 
that he has not formed an opinion on the merits of the case; an applicant 
for a driver’s license may be required to state that he is not subject to 
fits of epilepsy; a candidate for a teaching position may be required to 
declare that he suffers from no communicable disease. Here the excluded 
group is one the individual members of which are not known in advance. 
But it is possible to establish valid disqualifications in terms of a definitely 
ascertained group. The relatives of the parties to a suit may be excluded 
from the jury; the relatives of teachers may be excluded from teaching 


* Dartmouth College v. Woodward, 4 Wheat. 518, 579-81 (1819). 


5C ings v. Mi i, 4 Wall. 277 (1867) covers all the items listed. For public employment and pub- 
lic office, see also United States v. Lovett, 328 U. S. 303 (1946); Commonwealth v. Jones, 10 
Bush, 725 (Ky. 1874); for the practice of law, Ex parte Garland, 4 Wall. 333 (1867); for the 
clergy, Murphy & Glover Test Oath Cases, 41 Mo. 340 (1867); for teaching, State v. Highland, 
41 Mo. 388 (1867); for voting, Green v. Shumway, 36 How. Prac. 5, 39 N. Y. 418 (1868). 


#129 U.S. 114 (1889). Increasing the qualifications for the practice of drugless healing is not a bill 
of attainder even as to persons presently licensed, Butcher v. Mayberry, 8 F. 2d 155 (1925); a 
statute prohibiting the practice of naturopathy is not a bill of attainder as to persons already 
licensed to practice, Davis v. Beeler, 207 S.W. 2d (Tenn. 1947), appeal dismissed 333 U.S. 859 
(1948). 


1 Missouri ex rel. Gaines v. Canada, 305 U. S. 337 (1938). 
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positions under a nepotism rule. Here the disqualification expresses a 
policy which is clearly relevant to the privilege; moreover, it is not a 
judgment of faulty character in the applicant. 

Where, on the other hand, the disqualification is not relevant to the 
privilege, the intent is obviously penal and the measure is a bill of at- 
tainder. In 1873 in Pierce v. Carskadon * the Supreme Court struck down 
a West Virginia statute by which access to the courts was conditioned 
upon the taking of an oath that the applicant had not participated in the 
rebellion. 

Even where the disqualification is relevant to the privilege, the 
measure is a bill of attainder if the purpose of the legislature was penal. 
How can the legislative intent be determined? In one situation the intent 
is clear: where the statute selects out by name a person or group of per- 
sons from a larger class which may be subject to the same disqualifications, 
the measure is a bill of attainder. It is not an attempt to establish gen- 
eral qualifications and disqualifications, but to apply a rule to the named 
individuals or group. Such a statute was struck down in United States 
v. Lovett.? Congress in an appropriation measure enumerated three per- 
sons as guilty of “subversive activities” and declared that they should be 
forever ineligible for public employment. This was not establishing a rule 
that subversive persons should be excluded from public employment; Con- 
gress was itself undertaking to execute the rule upon these persons. 
Whether the persons were subversive and therefore unfit for public em- 
ployment is entirely irrelevant. The bill of attainder clause was intended 
to prevent the legislature from making such a judgment. We can describe 
this situation by saying that purported establishment of disqualifications 
is forbidden, even when the disqualifications are themselves pertinent to 
the privilege, if the disqualifications apply only to a person or persons 
selected out from a larger group equally eligible for the imposition of 
tests of this sort. The action is judicial in character, and the intent is 
therefore penal. 

Suppose, however, that the disqualifications are relevant to the priv- 
ilege and are so framed as to apply to all the members of a specified class. 
Here there seem to be two possibilities—where the disqualification is 
grounded on some characteristic of an objective nature, the existence of 


$16 be - Accord: Davis v. Pierse, 7 Minn. 13, 8 Am. Dec. 65 (1862); Kyle v. Jenkins, 6 W. Va. 
(1873). 


The same result was reached under the due process clause in United States v. Schneider, 
45 F. Supp. 848 (1942), which held ae a provision of the Emergency Relief Appropriation 
Act of 1941 excluding from its benefits C nists and s of the German-American 
Bund: “There is no necessary logical connection between the political and social views of a 
person and his distress.” 


* Supra, n. 5, 
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which does not impute fault to the applicant, such as epilepsy in the ap- 
plicant for a driver’s license; and where the disqualification is grounded 
on a moral consideration, so that the legislative determination is a decision 
on blameworthiness. 

In the first case, the only question is of the validity of the classifica- 
tion. The classification may be attacked under the equal protection or 
due process clause on the ground of arbitrariness, but it is not fatal that 
the disqualification does not embrace all the persons whom it is desirable 
to exclude: “the Legislature is not bound, in order to support the consti- 
tutional validity of its regulation, to extend it to all cases which it might 
possibly reach.” 1° The disqualification becomes penal under the bill of 
attainder clause only at the point at which it also denies equal protection 
or due process—where the ground for discrimination is irrelevant for the 
privilege,"* or where an arbitrary line is drawn within a class, subjecting 
some members to the disability and exempting others.?? In these circum- 
stances, the legislative action betrays the penal intent. 

The second case, the disqualification of a class for a fault of char- 
acter, embraces most American bills of attainder. The whole policy 
of the clause is at stake here. Alleged fault of character is the invariable 
cause for the passage of bills of attainder. What the legislature cannot 
do at retail, as in United States v. Lovett, it should not be able to do 
wholesale, by determining the blameworthy character of an entire class. 
The question of character disqualifications has come before the Supreme 
Court in two forms. 

The Missouri Constitution of 1865 forbade a person to hold state or 
local office, to vote, to act as attorney, priest, clergyman, deacon or elder 
in any church, or to teach, preach, or solemnize marriages without first 
taking an oath by which he denied, in elaborate detail, having assisted 
or sympathized with those engaged in the recent rebellion. In Cummings 
v. Missouri * the Supreme Court struck this down as a bill of attainder. 
In a companion case, Ex parte Garland,* an act of Congress which re- 
quired attorneys to take an oath disclaiming any part in the rebellion as 
a condition of admission to practice in the federal courts was declared 
to be a bill of attainder. Justice Miller wrote a strong dissent in which he 
argued that “fidelity to the government is among the most essential quali- 
fications which should be required in a lawyer.” In Cummings v. Mis- 
souri Justice Field, who wrote the majority opinion, had argued that many 


® Miller v. Wilson, 236 U. S. 373, 383 (1915). 
11 Supra, n. 8. 

12See n. 18, infra. 

13 Supra, n. 5. 


14 Supra, n. 5. Accord: In re Baxter, Cas. 118 (1866). Contra: om v. Wright, 22 Cal. 
293 (1863); State v. Garesche, x4 Mo. Sse eises), Ex parte Hunter, 2 W. Va. 122 (1867); Ex 
parte Quarrier, 4 W. Va. 210 (1870 ). 
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of the tests imposed were irrelevant for the privileges at stake, and in 


Dent v. West Virginia ** he attempted to make this the rationale of both 
decisions. 


The constitution of Missouri and the act of congress in question in those cases were 
designed to deprive parties of their right to continue in their professions for past 
acts, or past expressions of desires and sympathies, many of which had no bearing 
upon their fitness to continue in their professions. The law of West Virginia was 
intended to secure such skill and learning in the profession of medicine that the com- 


munity might trust with confidence those receiving a license under authority of the 
state. 


But the character qualification of loyalty is relevant to many if not all 
of the privileges and occupations involved in Cummings v. Missouri, and 
there can be no question of its relevance in Ex parte Garland. It is sub- 
mitted that Justice Field in these cases was guided by nothing more than 
a sound instinct and his deep regard for individual rights. The true differ- 
ence between Dent and Garland lies not in the appropriateness of the 
qualifications, but in the fact that in the Dent case qualifications were 
established which no interested party was forbidden to attain; Ex parte 
Garland, on the other hand, involved a disqualification imposed as a 
result of a legislative judgment of faulty character. Because only affirma- 
tive qualifications are involved in the Dent case, there is nothing which 
suggests a penalty; but the attachment of disabilities as a result of a legis- 
lative judgment of fault of character, as in Garland, is precisely what is 
forbidden by the bill of attainder clause. 

The second case involving disqualifications grounded on a fault of 
character is Hawker v. New York,?* decided in 1898. Here the Court 
upheld a statute which forbade persons who had previously been con- 
victed of felony to practice medicine. 

But if a state may require good character as a condition of the practice of medi- 
cine, it may rightfully determine what shall be the evidences of that character. We 
do not mean to say that it has an arbitrary power in the matter, or that it can make 
a conclusive test of that which has no relation to character, but it may take whatever, 
according to the experience of mankind, reasonably tends to prove the fact and make 
it a test. . . . Whatever is ordinarily connected with bad character, or indicative of it, 
may be prescribed by the legislature as conclusive evidence thereof. It is not the prov- 
ince of the courts to say that other tests would be more satisfactory, or that the naming 


of other qualifications would be more conducive to the desired result. These are ques- 
tions for the legislature to determine. .. . 


It is not open to doubt that the commission of crime—the violation of the penal 
laws of a state—has some relation to the question of character. It is not, as a rule, the 
good people who commit crime. When the legislature declares that whoever has 
violated the criminal laws of the state shall be deemed lacking in good moral char- 
acter, it is not laying down an arbitrary or fanciful rule, one having no relation to 


18 Supra, n. 6. 
36170 U. S. 189. 





ON BILLS OF ATTAINDER 57 


the subject-matter, but is only appealing to a well-recognized fact of human experience; 
and, if it may make a violation of criminal law a test of bad character, what more 
conclusive evidence of the fact of such violation can there be than a conviction duly 
had in one of the courts of the state? The conviction is, as between the state and the 
defendant, an adjudication of the fact. So, if the legislature enacts that one who has 
been convicted of crime shall no longer engage in the practice of medicine, it is simply 
applying the doctrine of res judicata, and invoking the conclusive adjudication of the 
fact that the man has violated the criminal law, and is presumptively, therefore, a 
man of such bad character as to render it unsafe to trust the lives and health of citi- 
zens to his care. 

The objection, of course, is that this might be considered a legislative ad- 
judication of the fault of character. Justice Harlan made this the ground 
of a vigorous dissent in which Justices Peckham and McKenna concurred. 

The offender may have become, after conviction, a new man in point of character, 
and so conducted himself as to win the respect of his fellow men, and be recognized as 
one capable, by his skill as a physician, of doing great good. But these considerations 
have no weight against the legislative decree embodied in a statute which, without 
hearing, and without any investigation as to the character or capacity of the person 
involved, takes away from him absolutely a right which was being lawfully exercised 
when the decree was passed. 

On the practical side, there is much to recommend the position 
taken by the majority in the Hawker case. Excluding persons who have 
been convicted of selling liquor to minors from the liquor business sim- 
plifies administrative and police problems. It will be observed that Jus- 
tice Brewer for the majority denied that it was a legislative decision 
which determined the disability. The personal guilt of Hawker was es- 
tablished in a judicial proceeding; to this “the experience of mankind” 
attached a judgment of bad character which the legislature might erect 
into a disqualification. 

Apparently this is the difference between Hawker and Garland. 
There are two steps in the Hawker case: the judicial determination of 
guilt, which was not invented or initiated for the purpose of determin- 
ing Hawker’s fitness for the practice of medicine, but was something en- 
tirely independent; and the legislative recognition, more or less declara- 
tory in nature, that the conviction shows bad character. In Garland there 
is only one step, for the oath which disqualified Garland was invented by 
the legislature for the purpose of determining character. It is tailored to 
the exact dimensions of the excluded group; the whole process is a legis- 
lative adjudication of bad character. It makes no more difference than in 
the Lovett case that the legislative judgment may be sound; it is a legis- 
lative judgment of bad character which carries a disability with it, and 
it is therefore a bill of attainder. 

The law appears to stand thus. The legislative application of char- 
acter disqualifications is an attainder. The exculpatory oath, such as was 
involved in Cummings and Garland, is the typical case.** Here the legis- 


17See James D. Barnett, “The Constitutionality of the Exculp y Oath Requi of the Labor 
anagement Relations Act of 1947,”’ 27 Ore. L. Rev. 85 (1948). 
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lature declares that such and such attributes constitute bad character, 
and by the oath it identifies the persons possessing those disqualifications 
and imposes disabilities upon them. However, Hawker v. New York 
creates an exception to the general rule. Where the legislature declares 
that persons convicted of felony in a judicial proceeding shall be disquali- 
fied for occupations for which “the common experience of mankind” 
declares them to be unfit, this, although a character judgment, is some- 
thing more than a legislative judgment, and this saves it from being an 
attainder.?® 

Bills of attainder have been passed in four periods of great public 
excitement in our history. The Revolutionary and post-Revolutionary pe- 
riod saw bills of attainder against Loyalists;!® the Civil War produced 
them on both the state and national levels; the Edmunds Act for the 
government of Utah Territory contained a bill of attainder directed at 
Mormons.” Currently we have a wave of bills of attainder against Com- 
munists. 

Section 9 (h) of the Labor-Management Relations Act of 1947, the 
Taft-Hartley Act,?* denies the facilities of the National Labor Relations 
Board to unions whose officers do not file affidavits denying membership 
in the Communist party. This resembles a California statute which ex- 
cluded from the ballot any party using the word “communist” in its name; 
the Supreme Court of California in a unanimous decision in Communist 
Party v. Peek?? struck down the act. 


Although not urged in the briefs, it was suggested at oral argument that the 
prohibition against use of the word “communist” may be maintained because the 
statute can be said to contain an implied finding by te Legislature that the Communist 
Party advocates the forceful overthrow of the government. It is said that this implied 
finding, even though on a controversial issue, is binding on the courts. To state the 
contention is to refute it. Aside from the fact that it is not the function of the Legis- 


18 Disqualifying for public office persons porstenetly convicted of serious crimes is valid. Crampton v. 
O'Mara, 193 Ind. 551, 139 N.E. 360 (1923), writ of error dismissed 267 U.S. 575 (1925). It seems 
that disqualifying a person who has been convicted of violating the state law against duelling, 
without disqualifying those convicted of other a —— Lg = would be penal and 
Seton invalid. Commonwealth v. Jones, supri 5. Con Barker v. People, 20 Johns 
457, 3 Cow. 686, 15 Am. Dec. 322 (N.Y. 1823), + officeholder; . re Blake, 1 Blackf. 483 (Ind. 
1818), for attorney. 


See James Westfall Thompson, “‘Anti-Loyalist Legislation during the American Revolution,” 3 Ill. L. 
Rev. 81 (1908). 


222 Stat. 30 (1882). The franchise was denied 2 persons living in bigamous or polygamovs relation. 
The question of attainder was > ve The Supreme Court found this a pertinent qualification 
in Murphy v. Ramsey, 114 U. 5 (1885): ‘‘For, certainly, no legislation can be supposed more 
wholesome and necessary in _ Cds of a free, selt-governing commonwealth, fit to take 
tank as one of the coordinate states of the Union, than that which seeks to establish it on the 
basis of the family, as consisting in and springing from the union for life of one man and one 
woman in the holy estate of matrimony; the sure foundation of all that is stable and noble 
in our civilization; the best guaranty of that reverent morality which is the source of all benefi- 
cent progress in social and —- improvement. And to this end no means are more directly 
and immediately — than those provided by this act, which endeavors to withdraw all 
political influence from those who are practically hostile to me attainment.” This is a holding 
that persons ma oC excluded a oP franchise because of their views. LL statute is xs 


on the books, U.S. Code, Sec. Murphy v. Ramsey was followed i —_ % 
kins, 2 Idaho, 555, 22 Pac. 102 71889)" Shepherd v. Grimmett, 2 Idaho, 1123, 51 z 3 “A899. 


2129 U. S. Code, Sec. 159. 
2220 Cal. 2d 536, 127 P. 2d 889 (1942). 
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lature to determine whether a statute declaring a general policy has been violated 
in a particular case, that being a judicial function, it is clear that a statute which pur- 


ports to determine that a particular person or group has violated a general law is special 
in nature. . . 


We have no doubt that it is within the Legislature’s power to investigate elections 
and to determine that the public interest requires that any party advocating the forceful 
overthrow of government should be denied a place on the ballot. Neither have we 
any doubt that the finding of the Legislature that the problem requires restrictive legis- 
lation is conclusive on the courts. The Legislature, however, is without power to deter- 
mine that a particular person or group has advocated the doctrine which violates the 
policy laid down in the act. If the statute be interpreted to include the implied find- 
ing here in question, as contended by defendants, it would mean that the Legislature 
had determined that a special group had violated the general policy of the statute. Such 
legislation would clearly be unconstitutional. That this is so, can readily be demon- 
strated. For example, it is clearly within the power of the Legislature to determine as 
a fact that, in the public interest, all diseased cattle should be destroyed, but it is not 
within the legislative power to determine that John Smith’s cattle are diseased. 


Nevertheless the Taft-Hartley Act has been upheld twice by three- 
judge statutory courts** and once by the Court of Appeals for the Seventh 
Circuit; ** it has also been upheld by a District Court Judge in Texas.?5 
The Supreme Court will soon rule on it.”* 

The argument for the non-Communist affidavit is that Congress, 
after hearing evidence, formed a judgment that members of the Com- 
munist party were likely to use the facilities of the National Labor Re- 
lations Board to provoke political strikes, and that Congress might there- 
fore establish a valid disqualification. Considered opinions were written 
in two of the cases, National Maritime Union v. Herzog ** and Inland 
Steel Co. v. NLRB.** In the Herzog case the court declared that “It is 
not a bill of attainder to withhold the grant of a privilege from one who 
cannot or will not meet the valid conditions upon which it is offered.” 
The answer to this, of course, is that the act provides not a qualification 
but a disqualification; and this “condition” or disqualification is not valid 
if the measure is a bill of attainder. In the Inland Steel case the court 
said that “Section 9 (h) does not rest upon any finding of guilt, but like 
the disqualification of convicted felons from medical practice in Hawker v. 
New York it operates not to impose punishment but to safeguard im- 
portant public interests against potential evil.” 

The true analogy is to Cummings v. Missouri and Ex parte Garland. 
Here as there the legislature has determined that certain attributes of 
character constitute disqualifications for a privilege, and it identifies the 
persons with such faulty character by an exculpatory oath which excludes 


23 National Maritime Union of America v. Herzog, 78 F. Supp. 146 (1948), affirmed on other grounds 
334 U.S. 854 (1948); Wholesale and Warehouse Workers Union v. Douds, 78 F. Supp. 563 
(1948). 


* Inland Steel Co. v. NLRB, 170 F. 2d 247 (1949), certiorari granted, United Steelworkers v. NLRB, 
335 U. S. 910 (1949); see also 70 S. Cr. 152 (1949). 

23 Oil Workers International Union v. Elliott, 73 F. Supp. 942 (1947). 

26 Inland Steel Co. v. NLRB, supra, n. 24. 

21 Supra, n. 23. 

38 Supra, n. 24. 
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those possessing the proscribed characteristics. There is more to be said 
for the oath in Ex parte Garland than for the non-Communist affidavit, 
for in Garland the quality desired was loyalty, and the oath denied speci- 
fied acts of disloyalty; here the quality desired is an economic rather 
than a political view of the bargaining process, and the oath denies, not the 
objectionable character, but membership in the Communist party. 

In the Hawker case, as we have seen, there was a judicial determina- 
tion of the independent fact of felony; and the inference of bad char- 
acter was warranted by “the common experience of mankind.” In the 
Inland Steel case the proceeding is purely legislative, and the declaration 
of bad character is no mere recognition of the obvious; on the contrary, 
Congress found it necessary to hold elaborate hearings before it adjudged 
the character of Communists. Section 9 (h) of the Taft-Hartley Act 
in substance reads: “Persons who are likely to foment political strikes 
should be denied the facilities of the National Labor Relations Board. 
Communists are likely to foment political strikes. Therefore Commu- 
nists should be denied the facilities of the National Labor Relations 
Board.” It was to prevent Congress from supplying the minor premise or 
the conclusion in such a syllogism that the bill of attainder clause was 
placed in the constitution. 

But the non-Communist affidavit is indefensible on another ground. 
It makes no test of character whatever, and therefore is not a relevant 
disqualification. The test applies only to present members of the Com- 
munist party, and the applicant may qualify for the privilege by with- 
drawing from the party. A faulty character of which a man can strip 
himself by a letter of resignation is something new in jurisprudence. It 
follows that the disqualification is not genuinely an inquiry into char- 
acter, but a penal measure directed at membership in a political party. 

A New York statute which made membership in the Communist 
party presumptive evidence of unfitness to teach was held to be a bill 
of attainder by Supreme Court Judge Schirick in Thompson v. Wallin 
in 1949.2° The question has arisen also in California. In 1949 the Re- 
gents of the University of California adopted a rule requiring that all 
faculty members swear that they will support the constitutions of the 
United States and of California, and also: “That I am not a member 
of the Communist party, or under any oath, or a party to any agreement, 
or under any commitment that is in conflict with my obligations under 
this oath.” The action of the Board of Regents is the action of the state,*° 
and is therefore a bill of attainder. 


29 196 Misc. 686, 93 N.Y.S. 2d 274 (1949). 
% Missouri ex rel. Gaines v. Canada, supra, n. 7. 
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Observance of constitutional prohibitions would not prevent the gov- 
ernment from taking any reasonable steps to safeguard itself. It is pos- 
sible to condition admission to a learned profession upon the applicant’s 
loyalty and even his willingness to bear arms.*t The Hatch Act excludes 
from public employment any person having membership “in any political 
party or organization which advocates the overthrow of our constitu- 
tional form of government in the United States.” ** In Friedman v. 
Schwellenbach ** it was held that the Civil Service Commission might, 
under War Service Regulation II, dismiss an employee when, in its opin- 
ion, it had a reasonable doubt as to his loyalty. There is no need for bills 
of attainder. 

In what has been said above it has been assumed that Communists 
are necessarily disloyal. It is only just, however, to say that this writer, 
whose researches are at least as profound as Walter Winchell’s, has found 
nothing like convincing evidence to support so serious an accusation. “Ad- 
vocacy of revolution is disloyal to the government. Greater or equal 
loyalty to a foreign government is disloyal to the government of the 


United States. Nothing less is.” ** In the Herzog case counsel for the 
NLRB conceded: 


I agree there is a wide gap there and Congress did not find—I might as well make 
it clear now—it did not find and it did not purport to find, and it is our position that 
it did not need to and could not properly have found, that the Communist party advo- 
cates the doctrine of the violent overthrow of the Government by force or other un- 
constitutional means.” (Italics supplied.) 


The Constitution of the Communist party stipulates: 


Adherence to or participation in the activities of any clique, group, circle, faction 
or party which conspires or acts to subvert, undermine, weaken or overthrow any or 
all institutions of American democracy, whereby the majority of the American people 
can maintain their right to determine their destinies in any degree, shall be punished 
by immediate expulsion.” 


31 In re Summers, 325 U. S. 561 (1945). 
32 See Marzani v. United States, 335 U.S. 895, 336 U.S. 922 (1949). 

Apparently the Hatch Act would give difficulties in application. If it is narrowly construed, 
so as to apply only to persons who have become members of such an organization under cir- 
cumstances which make the purp fairly imputable to them, these persons are disloyal by 
Judge Edgerton’s definition quoted in the text, and the requirement becomes one that the appli- 
cant be “not disloyal.” The double negative converts the special disqualification into a general 
affirmative qualification, which it is within the power of Congress to impose. But if the statute 
were construed to apply to a member of a German mutual insurance company which adopted 
minatory resolutions against = United States it — = a Congressional judgment of char- 
acter, which is forbidden by the bill of attainder cla 

A Los Angeles County 9 oy tule to the same effect as the Hatch Act was upheld 


as not violating free speech, and the words “member” and na eel were declared suffici- 
ently definite, in Steiner v. Darby, * 199 f 2d 429 (Cal. App. 


33159 F. 2d 22 (1946), certiorari a og 330 U. 4 pal § dae dented 331 U. S. 865 (1947). 
And see Washington v. Clark, 8 F. EN (1949). 





% From the dissenting opinion of Judge Edgerton in gi Anti-Fascist Refugee Committee v. Clark, 
177 F. 2d 79 (1949). 


35 National Maritime Union v. Herzog, supra, n. 23, p. 181. 


“aes in “Impact of the First Amendment on Federal Legislation Affecting Subversive Groups,” 
49 Col. L. Rev. 363, 372 n. (1949). 
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“Advocacy” by a political party presumably refers to some public and 
notorious statement of principle, such as the advocacy of civil rights 
legislation by the Democratic and Republican parties. It is hard to see 
how a party can “advocate” in any other way. The recent conviction 
of eleven Communist leaders was not for advocating but for conspiring 
to use the Communist party as a vehicle for advocating, and the kind 
of advocacy which they conspired to make would hardly “turn the color 
of legal litmus paper.” ** A careful and by no means friendly study made 
by Bassington Moore in 1945 states: “the Communist party of the USA 
has not engaged in revolutionary propaganda for the past eight years, 
and indeed abandoned the last slight remnant of revolutionary ideology 
in January, 1944.”°* As a matter of fact, it is notorious that the genuine 
revolutionaries left the Communist party to join the Trotskyist move- 
ment in the late 1920’s. Mr. Moore speaks also of “the absence of close 
and immediate connections between the Communist party of the USA 
and the Soviet authorities.” *® It is worth noting that the Communist 
party has never registered with the Attorney General as an organization 
controlled by a foreign principal or an organization engaging in political 
activity on behalf of a foreign principal, and has not been prosecuted for 
non-compliance under the Voorhis Act *® or the Foreign Agents Regis- 
tration Act.* 

Aside from members of the FBI and zealous volunteer informants, 
it appears likely that most persons who join the Communist party have 
a deep dissatisfaction with many American institutions and a conviction 
that these matters are better ordered in the Soviet Union. These opinions 
do not necessarily constitute disloyalty. In Schneiderman v. United 
States*? the Supreme Court held that membership in the Communist 
party did not constitute “clear, unequivocal and convincing” evidence of 
lack of attachment to the principles of our Constitution. Obviously, how- 
ever, it is possible that any particular Communist may be moved by a 
zeal which is more than reformist, and a regard for Russia that is more 
than emulative. But this cannot be taken for granted. In the Schneider- 
man case the Court recognized “that under our principles beliefs are per- 
sonal and not a matter of mere association, and that men in adhering 
to a political party or other organization notoriously do not subscribe un- 
qualifiedly to all its platforms or asserted principles.” ** The lack of 
evidence cannot be supplied by a bill of attainder. 


31 The phrase is of course Justice Holmes’, in Abrams v. United States, 250 U. S. 616, 630 (1919). 
38 ‘The Comraunist Party of the USA,” American Political Science Review, Vol. 39, p. 31 (1945). 
9 Ibid., p. #4. 

4 As revised, 18 U.S. Code, Sec. 2386. 

4122 U.S. Code, Secs. 611-621. 

42320 U. S. 118, 142 (1943). 


43 Ibid., p. 136. See also Bridges v. Wixon, 326 U. S. 135, 163 C19") Knauer v. United States, 328 
U. S. 654, 669 (1946); Kotteakos v. United States, 328 U.S. 750, 772 (1946). 
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In the recent statements by several college presidents, a special argu- 
ment for excluding Communists from teaching is offered. In general these 
gentlemen abandon the allegation of disloyalty, and make instead the 
charge that Communists lack intellectual freedom. Thus they represent 
themselves as vindicating rather than invading academic freedom at the 
same time that they satisfy the more vocal of their alumni. The idea 
seems to be that made popular by Benjamin Gitlow and others, that mem- 
bership in the Communist party, like the status of religious devotee, car- 
ries with it the duty of accepting all opinions pronounced ex cathedra. 
Chancellor Edmund E. Day of Cornell University, for example, has com- 
mitted his institution thus: 

There has been another factor which has borne down on the spirit of the teaching 
and research Faculty, namely, the spreading agitation with respect to communism, and 
the bearing that this has on the whole problem of maintaining academic freedom. It 
has seemed to me that there are certain positions which can be properly taken on this 
subject, and I have endeavored on several occasions to state my own personal convic- 
tions. I see no warrant whatever for holding on the Faculty of a college or university 
someone who avows his allegiance to communism. I get to this conclusion on the 
basis of a principle which lies at the very heart of a great educational institution, namely, 
that the Faculty should be composed of free, honest, competent, inquiring minds, under- 
taking to find and disseminate the truth. No mind that is fettered or enslaved can 
possibly meet the requirements. Hence, it seems to me to follow inevitably that anyone 


who admits allegiance to the Communist Party does not belong on a Faculty such as 
ours. Some Faculty members are reluctant to take that position firmly.“ 


There is an irony here which must please the more sophisticated 
spokesmen of this view. All that is forbidden is present membership. The 
Communist who will resign his principles in order to retain his position 
is acquitted of intellectual servility. The Communist whose integrity is 
such that he will surrender his position rather than his convictions is 
intellectually corrupt. Perhaps intellectual plasticity would be a better 
term than intellectual freedom for the quality which this test is intended 
to encourage. 

No doubt it is true that the Communist party demands agreement 
as a condition of party membership. All institutions make claims which 
may be inconsistent with complete intellectual freedom. The state, for 
example, ddéines the obligations which it imposes upon its citizens, and 
even the American Association of University Professors concedes that a 
teacher owes obedience to the state. Yet the state may impose a duty 
which conflicts with that which the scholar owes to the republic of truth. 
If, disregarding the recent actions of New York and California, we com- 
fort ourselves with the reflection that the United States will never impose 
an obligation inconsistent with bold and free thought, there remain some 
faculty members who are citizens of foreign states; and these states deter- 
mine for themselves the scope of the allegiance which they demand. 


“The President's Report to the Aiumni, 1948-1949 (Ithaca: Cornell University, 1949), p. 3. 





64 THE WESTERN POLITICAL QUARTERLY 


Churches also demand the acceptance of dogma: according to Pope Leo 
XIH, the Christian owes “complete submission and obedience of will to 
the Church and to the Roman Pontiff as to God Himself.” * It will 
hardly do to say that the teachings of the churches are irrelevant to 
education; they deal with the nature and destiny of the universe and of 
man, and with social questions which lie at the very heart of education. 
Fortunately, men do not always obey the institutional demands made 
upon them. Galileo defied the commands of his church. In the specific 
case of Communists, members are free to withdraw from the party when 
their views no longer coincide with official doctrine; it is said, for exam- 
ple, that a considerable number left the party at the time of the Hitler- 
Stalin pact. After all, the Communist party is not armed with the spir- 
itual terrors with which a church may enforce its demands. The reply 
to the proposal to exclude an otherwise qualified teacher because of his 
institutional affiliations, whether political or religious, must be that made 
by the Committee on Academic Freedom and Tenure and the Council 
of the American Association of University Professors: 
The principle that guilt is personal, that it does not arise from association, that it 
cannot be attributed to the holding of an opinion or even to intent in the absence of 
an overt act is fundamental in Anglo-American jurisprudence. If a teacher as an indi- 
vidual should advocate the forcible overthrow of the government or should incite others 
to do so; if he should use his classes as a forum for communism or otherwise abuse 
his relationship with his students for that purpose; if his thinking should show more 
than normal bias or be so uncritical as to evidence professional unfitness, these are the 
charges that should be brought against him. If these charges should be established by 
evidence adduced at a hearing, the teacher should be dismissed because of his acts 
of disloyalty or because of professional unfitness, and not because he is a Communist. 
So long as the Communist party in the United States is a legal political party, affiliation 


with that party in and of itself should not be regarded as a justifiable reason for exclu- 
sion from the academic profession.” 


The inquisition begins but does not end with Communists. As 
Ralph F. Fuchs pointed out in the Antioch Review:.* 


It is naive to suppose that, with Communist party membership as difficult to prove 
as it is, the purge of our institutions could stop with teachers whose membership was 
demonstrated. Inevitably, those who were shown to be “party liners” or “fellow trav- 
ellers” would have to go too, on the ground that they either avoided membership for 
tactical reasons or managed effectively to prevent its formal proof, or because the 
“fellow traveller,” even though not a party member and perhaps lacking in desire to 
become one, is as enslaved intellectually as one who has entered into formal affiliation. 


The real—perhaps the intended—victim of the purge is freedom of 
thought. Soon it will become difficult for an administrator to retain on 
his staff any teacher who is critical of our foreign policy, or who believes 
that the Russians are better off under Stalin than under the Czar, or who 


4 Quoted in Horace M. Kallen, The Liberal Spirit (Ithaca: Cornell Univ. Press, 1948), p. 4. 
46 Bulletin of the American Association of University Professors, Vol. 34, r. 126 (1948). 
47 Vol. 9, p. 202 (1949). 
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favors a fair employment practices act or the nationalization of coal mines. 
A teacher who is sufficiently free-minded to have formed all these un- 
popular opinions will be taken to have demonstrated his intellectual ser- 
vility beyond doubt. 

This is not the worst of it. As the hysteria heightens, there will 
be so few teachers who will dare to express unpopular opinions that few 
dismissals need be anticipated. But the greater part of the profession 
will feel wary of expressing unconventional views on any subject, and 
will shun controversial research in the social sciences. This caution will 
affect their thinking, and they will feel an inhibition against objectively 
appraising any question on which public feeling is strong. More than 
party membership or any formal affiliation of any kind, fear enslaves the 
mind. The servility of mind which threatens our universities is to be 
attributed, not to the baleful influence of the Communist party, but to 
the fearful, reluctant, or eager conformity to popular clamor which has 
become the most conspicuous feature of public life today. There can be 
no doubt that the framers of our constitution were as much opposed to 
such intellectual lynching as to its legal counterpart, the bill of attainder. 





JURIES AND JUDICIAL REVIEW 


Pau G. WILLis 
Indiana University 


N A JURISPRUDENCE which recognizes different levels of law—as 
| “constitution” and “statute” —there is need for some governmental 

device to protect the higher from the lower. With us, the judiciary 
undertakes to maintain the legal superiority of the Constitution by cen- 
suring the actions of other governmental organs. But law is not the only 
value which men have attempted to defend against government. In states 
in which politics is thought of in terms of a contrast between authority 
on the one hand and liberty on the other, the purpose of protecting 
liberty from invasion by government has sometimes given rise to institu- 
tional arrangements for the nullification of governmental actions which 
parallel but are distinct from judicial review. In republican Rome, the 
tribunes of the people performed this function; in Anglo-American juris- 
prudence, the chief reliance for the defense of liberty for one hundred 
and fifty years—from 1653 to 1803—was upon the jury. Today, of course, 
the judiciary is considered to be the defender both of the legal value of 
constitutionalism and of the political value of liberty. There was a time 
in the history of the United States, however, when a bid was made on 
behalf of the jury not only for its traditional political function of resisting 
oppressive authority but also for the legal function of protecting the Con- 
stitution; the jury was for a brief period a competitor of the judiciary for 
the power of judicial review. 

Before the abolition of the Star Chamber in 1641, non-capital political 
cases in England were tried by that tribunal without jury. The jury was 
used in capital cases, but for two reasons it had no significance as a 
defender of liberty. Liberty was not a political value in England before 
the Civil Wars: order, and true religion, and justice were the prevailing 
values.1 Moreover, the jury was not at this time an independent factor 
in politics, for the judges freely instructed the jurors as to their verdicts 
and imprisoned them for contempt if they disobeyed instructions.2 The 
jury appears to have emerged as a significant check on governmental 
action for the first time in 1653, when John Lilburne, the Leveller leader, 
persuaded the jurors who tried him that the bill of attainder by which 
he was to be put to death was an ultra vires act on the part of the legis- 
lature and that they, as the representatives of the people, should deprive 
it of effect by acquitting him.* 


1See F. D. Wormuth, The Origins of Modern Constitutionalism (New York: Harper, 1949), p. 163. 


2 William Forsyth, History of Trial by Jury (New York: Cockcroft, 1878), pp. 1534, 219, n. 1; T. F. T. 
Plucknett, A Concise History of the Common Law (London: Butterworth, 1940), pp. 121-5. 


3 Theodore Pease, The Leveller Movement (London: Oxford Univ. Press, 1916), pp. 340-3. 
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The official philosophy of the Stuart Restoration accepted the revo- 
lutionary political value of liberty; the English constitution was regarded 
as an admirable balance of authority and liberty.* Accordingly, the jury 
was confirmed in its new role. Bushell’s Case in 1670 grew out of the 
trial of William Penn and William Mead for riotous assembly. In defiance 
of the judge’s instructions, the jurors voted an acquittal, whereupon they 
were promptly committed to prison for contempt of court. When the 
imprisonment was contested in habeas corpus proceedings, the King’s 
Bench ruled that “the judge could not nor can fine and imprison the 
jury in such cases.” © 

This momentous decision enabled the jury to embark upon its historic 
function. When James II had made himself independent of Parliament 
and had made the courts servile instruments of his will, it was a jury 
that acquitted the seven bishops and gave the signal for the Revolution 
of 1688. Rex v. The Seven Bishops * has legal as well as political signifi- 
cance, for in that case the facts were uncontested, and the jury’s verdict 
was a ruling on a question of law—perhaps, indeed, a question of consti- 
tutional law. 

On April 4, 1687, King James had issued a proclamation directing 
that “from henceforth the execution of all and all manner of penal laws 
in matters ecclesiastical, . . . be immediately suspended”;’ and by Order 
in Council he instructed all the clergy to read this declaration in their 
churches. The Declaration of Indulgence was a direct abridgment of the 
legal monopoly of the Anglican church, and was moreover thought to 
be a step in a plan to restore Catholicism as the state religion. The seven 
bishops were unwilling to comply; instead, they framed and delivered to 
the King a petition which recited that “that declaration is founded upon 
such a dispensing power, as hath often been declared illegal in Parlia- 
ment, and particularly in the year 1662, and 1672, and the beginning year 
of your majesty’s reign.” ® ; 

The legal question was perhaps debatable. As the bishops stated, the 
use of the dispensing power had more than once been condemned as 
illegal by the House of Commons.® On the other hand, no less an 


4 Wormuth, op. cit., chap. xvi. 

56 Howell’s State Trials 999. 

12 Howell’s State Trials 183 (1688). A very full account of this case is given in Thomas B. Macaulay, 
The History of England, Vol. I, chap. viii. 

712 Howell’s State Trials 235. 

8 Ibid., p. 239. 

® Charles II had in 1662 asked the Parliament for a statute authorizing the exercise of the power. A bill 
to that effect passed the Lords but failed in the House. In 1671 Charles by prc 
the penal laws against dissenters, and when Parliament convened in 1672 the — resolved that 
the action was illegal. In 1685 James II appointed officers of the Army without requiring them 


to conform to the Test Act, and the Commons once more resolved that the laws could be sus- 
pended only by act of Parliament. Ibid., pp. 378, 384, 391 
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authority than Sir Edward Coke had declared that the dispensing power 
was a prerogative inseparable from the crown,?® and in Godden v. Hales,™ 
in 1686, the judges in the Exchequer Chamber had resolved that the King 
might, for his urgent reasons, dispense with penal statutes in particular 
cases. 

The bishops were charged with seditious libel and were brought to 
trial before the King’s Bench. The publication was proved, and the legal 
question was argued extensively. Two of the judges charged the jury that 
the publication was a libel, but evidently conceded that the final deter- 
mination was for the jury. Chief Justice Wright declared: “I must, in 
short, give you my opinion. I do take it to be a libel.” The other two 
judges thought the petition no libel, but left the question to the jury. 
Justice Holloway declared: “If you are satisfied there was an ill opinion 
of sedition, or the like, you ought to find them guilty. . . . I cannot think 
it is a libel: it is left to you.” Justice Powell declared that the bishops 
had been right in condemning the Declaration of Indulgence, and that if 
the King possessed such a power there would be an end of Parliaments: 
“That issue, gentlemen, I leave to God and to your consciences.” ?2 Under 
these circumstances the jury’s acquittal was a decision either on the right 
of petition or on the dispensing power or on the law of libel, if not on 
all three. 

The Case of the Seven Bishops may be taken to have established the 
view which prevailed throughout the eighteenth century, that jury trial 
was one of the chief safeguards of English liberty.’* It is true that the 
jury could, through its power of bringing in a general verdict, settle not 
only questions of fact but questions of law adversely to the government. 
But on the very question involved in the Case of the Seven Bishops, that 
of criminal libel, the King’s Bench had laid down as early as 1680 a 
special rule to the effect that seditious libel meant “written censure upon 
any public man whatever for any conduct whatever or upon any law or 
institution whatever”;?* that this was a question of law for the court and 
the province of the jury was merely to establish the fact of publication.*® 
This view of the law retained its vigor for most of the eighteenth century.”® 


% Case of Non Obstante, or Dispensing Power, 12 Rep. 18. 
11 Comberbach, 21. 
1212 Howell’s State Trials 426. 


13 Blackstone, Commentaries, Vol. IV, pp. 349-50. For French opinion, see Gabriel Bonno, La constitu- 
tion britannique devant l’opinion francaise de Montesquieu a Bonaparte (Paris, 1931). 

14 Sir James Stephen, A History of the Criminal Law of England (London: Macmillan, 1883), Vol. III, 
p. 358. But see note 22, infra. 

1% Rex v. Carr, 7 Howell’s State Trials 1111 (1680); Rex v. Harris, 7 Howell’s State Trials 929 (1680). 
See also Rex v. Barnardiston, 9 Howell’s State Trials 1334 (1684). 


16 Queen v. John Tutchin, 14 Howell’s State Trials 1095 (1704); Rex v. Francklin, 17 Howell’s State 
Trials 426 (1731); and Rex v. Owen, 18 Howell’s State Trials 1203 (1752). 
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It was the prosecution of Henry Sampson Woodfall in 1770 that led 
finally to a change in the law.?7 Woodfall, editor of the London Public 
Advertiser, published the sharply critical Junius Letters in his paper and 
in consequence was indicted for having published a libel. At his trial, 
Lord Mansfield stated the established rule, instructing the jury: “as for 
the intention, the malice, the sedition, or any harder words which might 
be given in informations for libel, public or private, they were merely 
formal words of course, mere inferences of law, with which the jury were 
not to concern themselves.” Asserting their independence, the jury re- 
turned a verdict of “Guilty of printing and publishing only”—in effect, 
acquittal. The jury’s assertiveness in this case reflects the change in the 
public temper which was occurring. This was even more positively indi- 
cated a month later by the jury in the trial of John Miller.** There, after 
hearing Lord Mansfield instruct them as he had the jury in Woodfall’s 
trial, the jury, in a contemptuous gesture, returned a verdict of “Not 
Guilty.” 

Immediately after Lord Mansfield’s charge in Woodfall’s Case, a bill 
designed to alter the law was introduced in Parliament.2® The attempt 
was unsuccessful and the issue was thereafter temporarily smothered by 
the concern for problems attending the colonial revolt. The issue was 
revived once more in 1783-84, however, by the prosecution of William 
D. Shipley, Dean of St. Asaph, for his part in publishing a pamphlet 
favoring the reformation of parliamentary representation.2: Thomas Er- 
skine’s masterful defense of Shipley, though unsuccessful, focussed atten- 
tion on the issue of the jury’s power with such force that efforts to change 
the law led ultimately to the enactment of Fox’s Libel Act (1792), 
wherein it was provided: 

That on every such trial the jury sworn to try the issue may give a general verdict 
of Guilty or Not Guilty upon the whole matter put in issue upon such indictment and 


information; and shall not be required or directed by the Court or Judge ... , to find 
the defendant or defendants Guilty merely on the proof of the publication. . . .” 


The statute thus gave juries in criminal libel cases the power of deter- 
mining intent which they had long exercised in other cases. 


17 20 Howell’s State Trials 895. 

18 20 Howell’s State Trials 870 (1770). 

19 Cf. Lord Mansfield’s charge to the jury in Rex v. Horne, 20 Howell’s State Trials 651 (1777). 
2 Cobbett’s Parliamentary History of England, Vol. XVII, p. 43. 

21 Rex v. Shipley, 21 Howell’s State Trials 847. 


22 32 Geo. Ill. c. 60. This act is i considered to have been merely a declaratory statute, having 
the effect of restoring to juries their traditional common law function. Francis L. Holt, The Law 
of Libel (New York: Stephen Gould, 1818), p. 64; Halsbury’s Laws of England (2d ed.; London: 
Butterworth, 1936), Vol. XX, p. 546; and Percy H. Winfield, The Law of Tort (London: Sweet 
and Maxwell, 1937), pp. 272-3. 
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It is difficult, after a century and a half of Supreme Court Reports, 
to realize that the Constitution was originally as much a political as a 
legal document. Nevertheless this is the case. The requirement of jury 
trial in criminal cases was written into Article III, and was made more 
exact in the Sixth Amendment. The omission of any requirement of jury 
trial in civil cases was considered the best evidence of the despotic ambi- 
tions of the framers, and was frequently criticized in state ratifying con- 
ventions.” Alexander Hamilton said that the friends of the Constitution 
considered jury trial “a valuable safeguard of liberty”; the enemies of the 
Constitution “represent it as the very palladium of free government.” ** 
In deference to this opinion, the Seventh Amendment required jury trial 
in civil cases at common law. The same concern for the preservation of 
the political function of juries is shown in the provision which still sur- 
vives in a few state constitutions to the effect that the jury shall be the 
judge of both law and fact in criminal cases. 

The fears expressed by the Anti-Federalists were vindicated by the 
passage of the Sedition Act in 1798. Section 2 of the Act imposed fine 
and imprisonment on any person who should 
. .. write, print, utter, or publish, or shall cause or procure to be written, printed, uttered 
or published, or shall knowingly and willingly assist or aid in writing, printine, uttering, 
or publishing any false, scandalous, and malicious writing or writings against tne govern- 
ment of the United States, or either house of the congress of the United States, or the 
president of the United States with intent to defame the said government, or bring 
either house of the said congress, or the said president, or to bring them, or either of 


them, into contempt or disrepute; or to excite against them, or either of them the hatred 
of the good people of the United States. . . .” 


However, Section 3 of the Act followed the British Libel Act by declaring 
that “the jury who shall try the cause, shall have the right to determine 
the law and the fact, under the direction of the court, as in other cases.” 
House debate surrounding this section indicates the concern felt regarding 
jury power. William Claiborne of Tennessee, on July 9, 1798, proposed 
an amendment to the effect that “in all cases arising under this act the 
jury who shall try the cause shall be the judges of the law as well as the 
fact.” 2 Delaware’s James A. Bayard opposed the amendment, expressing 
the fear that “the effect of this amendment would be to put it into the 
power of a jury to declare that this is an unconstitutional law, instead 


23 See the documentation in Justice Black’s opinion in Galloway v. United States, 319 U.S. 372, 398 (1943). 


% The Federalist, No. 83. James Iredell in the North Carolina ratifying convention said: “In criminal 
cases, however, no latitude ought to be allowed. In these the greatest danger from any government 
subsists, and accordingly it is provided that there shall be a trial by jury, in all such cases, in 
the state wherein the offense is committed.” Jonathan Elliot, ed., The Debates in The Several 
State Conventions on the Adoption of the Federal Constitution (Philadelphia: Lippincott, 1907), 
Vol. IV, p. 166. James Wilson praised the Constitution by saying that “‘the oppression of govern- 
ment is effectually barred, by declaring that in all criminal cases, the trial by jury shall be 
preserved.” ‘“‘Address to a Meeting of the Citizens of Philadelphia,’’ in Max Farrand, ed., The 
Records of the Federal Convention of 1787 (New Haven: Yale Univ. Press, 1911), Vol. III, p. 101. 

1 Stat. 596. 


2¢ Fifth Congress, 2d Sess., Annals of Congress, pp. 2135-37. 
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of leaving this to be determined where it ought to be determined, by the 
Judiciary.” Claiborne’s proposal was finally made acceptable by the addi- 
tion of the phrase, “under the direction of the court, as in other cases.” 

American experience with the law respecting juries in political prose- 
cutions had closely paralleled that of England. Consequently, nothing 
was more natural than that the argument that the Sedition Act consti- 
tuted an unconstitutional invasion of liberty be addressed to the jury. 

This was first done in the trial of Matthew Lyon, Anti-Federalist 
congressman from Vermont, who was charged with violating the Sedition 
Act.?7 Conducting his own defense, Lyon in his address to the jury argued 
that the act was unconstitutional. Although Lyon did not directly assert 
that the jury was to decide the question, the implications of his argument 
did not escape the notice of Justice Patterson. Instructing the jury, he 
cautioned them: 

You have nothing whatever to do with the constitutionality or unconstitutionality 
of the Sedition Law. Congress has said that the author and publisher of seditious libels 
is to be punished; and until this law is declared null and void by a tribunal competent 


for the purpose its validity cannot be disputed. Great would be the abuses were the 
constitutionality of every statute to be submitted to the jury... . 


Lyon was convicted, fined, and served a four months’ prison sentence. 
A fine of $1,000 assessed against him was remitted by act of Congress 
in 1840. 

William Wirt is chiefly remembered as a distinguished lawyer who 
served as attorney general of the United States from 1817 to 1829 and 
ran for president as the Anti-Masonic candidate in 1832. In 1800 Wirt 
defended James T. Callender, who was charged with violation of the 
Sedition Act.2* Wirt argued that English juries had a common law right 
to determine the law and fact in criminal prosecutions. Virginia law, 
under which the federal jury, in accordance with the federal Judiciary 
Act, was impanelled, followed the common law. Moreover, Section 3 of 
the Sedition Act itself recognized that juries were “to determine the law 
and the fact.” These propositions he then molded into the conclusion that 

The federal constitution is the supreme law of the land; and a right to consider 
the law is a right to consider the constitution; if the law of Congress, under which we 


are indicted, be an infraction of the constitution, it has not the force of a law, and if 
you were to find the traverser guilty under such an act, you would violate your oaths. 


Justice Chase, before whom this argument was made, was not a man 
to sympathize with an argument so subversive of authority. A violent 
Federalist partisan, he campaigned actively for Adams in the election of 


27 United States v. Lyon, 15 Fed. Cas. 1183 (No. 8,646) (1798); Wharton's State Trials, 33. 
28 United States v. Callender, 25 Fed. Cas. 239 (No. 14,709) (1800); 10 Am. State Trials 813. 
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1800, and his impeachment in 1805 was in part caused by his anti- 
democratic expressions on the bench.?® He made an extended reply to 
Wirt in his instructions to the jury. 

I cannot possibly believe that Congress intended by the statute to grant a right to 
a petit jury to declare a statute void. . . . Congress had no authority to vest it in anybody 
whatsoever; because by the constitution (as I will hereafter show) this right is expressly 


granted to the judicial power of the United States, and is recognized by Congress by a 
perpetual statute. . . . (Italics supplied.) 


In support of this position, Chase declared that “the power to abrogate 
or to make laws nugatory, is equal to the authority of making them.” 
Further, “the judicial power is co-existent, co-extensive, and co-ordinate 
with, and . . . independent of the federal legislature, or the executive.” 
Congress, he added, would not “intentionally” enact a law violative of 
the Constitution, though it might from “inattention or error.” If such a 
thing should occur, he went on, the Constitution “provided a peaceable, 
safe, and adequate remedy”—judicial review. 

This remedy, he continued, was in part derived from implications 
present in the limitations imposed on both federal and state legislatures 
by Article I, Sections 9 and 10. Partially it stemmed from Article VI, 
which declared the Constitution to be “the supreme law of the land.” 
And, finally, Article III authorized the federal judicial system and ex- 
tended “the judicial power” to “all cases in law and equity arising under 
the constitution and laws of the United States.” *° Since the Constitution 
is the supreme law of the land, “it must be the rule by which federal and 
state judges are bound to regulate their decisions.” To ensure this, Article | 
VI required an oath which bound judicial officers to “support the consti- 
tution.” To Chase this meant that judges were solemnly obligated to 
repulse “any design, advice, or attempt to impair or destroy the consti- 
tution.” And, to this end, the Judiciary Act of 1789 had provided such 
an oath, which, Chase observed, clearly indicated that congressional opin- 
ion supported his thesis. 

The Justice fully appreciated the magnitude of the power he was 
contending for. He characterized it as “one of the greatest and most im- 
portant powers the people could grant.” But, in consonance with the 
prevailing doctrine that no power should be without its limitations, Chase 
considered the power of judicial review to be confined in two ways, one 
constitutional, the other personal. In the first place, the power could be 
applied “to such cases only where the law in question shall clearly appear 
to have been prohibited by the federal constitution and not in any doubt- 


2? Charles Evans, Report of the Trial of Samuel Chase (Baltimore: Butler and Keatinge, 1805), pp. 9-12. 


In 1796 Chase had said: “It is unnecessary, at this time, for me to determine, whether this court 
constitutionally possesses the power to declare an act of Congress void, but if the court have such 
a power, I am free to declare, that I will never exercise it, but in a very clear case.” Hilton v. 


United States, 3 Dall. 171 (1796). 
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ful case.” Secondly, its use was a matter of “discretion” on the part of 
those exercising it. In other words, personal choice might direct a circum- 
scription of the power. 

He denied that the English common law supported the claim which 
Wirt made on behalf of juries. He cited the practice of judicial review 
by Virginia courts to sustain him. And here he ended his lengthy exposi- 
tion by concluding: 


The petit jury have no right to decide on the constitutionality of the statute . 
and if the jury should exercise that power, they would thereby usurp the authority 
entrusted by the constitution of the United States to this court. 


Wirt himself never renewed his ingenious argument. Arguments for 
jury determination of the constitutionality of federal statutes were made 
in at least three cases later in the nineteenth century, but without success.** 
Nevertheless it is not without interest that one of the articles of impeach- 
ment against Justice Chase in 1805 was that he had denied to a jury the 
right to determine both law and fact in a criminal case, and that Chase 
denied this accusation.** Indeed, it was not until 1894 that the Supreme 
Court conclusively ruled that juries might not determine questions 
of law.** 

The argument of Chase rather than that of Wirt was destined to 
prevail. Only Albert Beveridge appears to have noticed that in the Cal- 
lender case “Chase advanced most of the arguments used by Marshall in 
Marbury v. Madison.” ** When we consider that both Chase and Mar- 
shall were devoted Federalists, and that John Marshall, then secretary of 
state, attended the trial of Callender and heard Chase’s address, we have 
perhaps the most immediate source of the doctrine of judicial review 
which Marshall wrote into law in 1803. 

The triumph of judicial review meant that the jury relapsed into a 
mere instrument for the discovery of fact. Since it is by no means the 
best instrument for this purpose, it has steadily lost credit in recent 
decades and at the state level has been partially abandoned. The Bill 
of Rights has prevented the abolition of jury trial at federal law, but 
the Supreme Court has been so oblivious of the original political function 
of the jury that it has upheld criminal legislation which makes executive 


31 Stettinius v. United States, 22 Fed. Cas. 1322 (No. 13,387) (1839); United States v. Morris, 26 Fed. 
Cas. 1323 — 15,815) (1851); United States v. Riley, 27 Fed. Cas. 810 (No. 16,164) cise. Mark 
Howe has collected six cases in which the argument was made in state courts. “Juries as 

Judges of Criminal Law,” 52 Harvard Law Review 602, 603, 607, 608, 610 (1939). 


32 Evans, op. cit., Appendix, pp. 9-12. 
33 Sparf and Hansen v. United States, 156 U.S. 51. On the whole problem see Howe, op. cit. 


% The Life of John Marshall (New York: Houghton Mifflin, 1916), Vol. III, p. 40, n. 1. Cf. Charles G. 
Haines, The American Doctrine of Judicial Supremacy (New York: Macmillan, 1914); Charles 
Warren, The Supreme Court in United States History (Boston: Little, Brown, 1923); Edward S. 
Corwin, The Doctrine of Judicial Review (Princeton: Princeton Univ. Press, 1914). Haines in his 
The Role of the Supreme Court in American Government and Politics: 1789-1835 (Berkeley: Univ. 
¢ a Press, 1944), pp. 163-4, gives considerable attention to the Callender case, but not to 
this feature. 
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determination of decisive questions of fact conclusive if supported by 
evidence. Since executive determination is presumably even more pollit- 
ical and less judicious than that of a court, this practice goes beyond that 
forbidden in Fox’s Libel Act.*® 

The question of the residence of the power to determine the consti- 
tutionality of statutes was seriously raised at the federal level for the first 
time by the Sedition Act. The nullification resolutions by the legislatures 
of Kentucky and Virginia asserted that the power belonged to the states, 
but other state legislatures disevowed the claim.** In this particular case, 
however, the jury was the most plausible contender for the power of 
passing on the constitutionality of the statute. Much is made of the 
famous dictum in Bonham’s Case** in which Coke claimed for the judi- 
ciary the power to pass upon the validity of acts of Parliament; but this, 
after all, was dictum. In the Case of the Seven Bishops, on the other 
hand, a jury did pass upon the question of sedition, and disallowed the 
government’s claim. This case was regarded as one of the glories of 
Anglo-American jurisprudence for more than a century. The stipulations 
concerning jury trial were included in the federal Constitution for the 
very purpose of preventing political prosecutions such as those under the 
Sedition Act. In these circumstances, Chase’s argument for judicial re- 
view must be considered artful rather than sound. An outpost of liberty 
fell in United States v. Callender. 


35 Cox v. United States, 332 U.S. 442 (1947). “Blue Ribbon” juries have been held not to constitute a 
denial of equal wee by the states. Fay v. New York, 332 U.S. 261 (1947); Moore v. New 
York, 333 U.S. 565 (1948). But the purposeful exclusion of women from federal / oe juries and 
petit juries violates the Bill of Rights. Ballard v. United States, 329 U.S. 187 (1946). 


%See the replies of the states upon being circularized to adhere to the Virginia resolution. Elliot, op. cit., 

ol. » Pp. -9. However, a considerable number of states adopted this position at one time 

or another before the Civil War, and publicists frequent indorsed it. See Charles M. Wiltse, 

“From Compact to National State in American Political ought,” in Essays in Political Theory 

Presented to George H. Sabine (Ithaca: Cornell Univ. Press, 1948), p. 153; Haines, The American 
Doctrine of Judicial Supremacy. 


378 Rep. 107, 118 (1610). 





THE PRESIDENCY, CONGRESS AND SEPARATION OF 
POWERS: A REAPPRAISAL 


ARNOLD J. ZURCHER 
New York University 


OME EIGHTY YEARS have elapsed since the publication of that 
SS simatatt series of essays collectively entitled The English Consti- 

tution, in which Walter Bagehot first clearly revealed the operation 
of the contemporary British political system. Bagehot’s capital achieve- 
ment, of which he was not unaware, was his successful cutting away of 
the underbrush of romantic, or what he termed “literary,” interpreta- 
tions of Britain’s Constitution, thereby revealing the actual mechanism 
of what he then, and others since, have called the “cabinet system.” 
Though not unmindful of the nuances of that system attributable to 
the British monarchy and to other so-called “dignified” institutions, Bage- 
hot made it clear that the “efficient secret” of the existing Constitution 
was the “close union, the nearly complete fusion, of the executive and 
legislative powers.” This fusion, he insisted, made for a simpler, more 
expeditious and better system of government than any that had been tried 
before. 

Chiefly to emphasize the virtues of Britain’s system, Bagehot’s pane- 
gyric was frequently interrupted by rather disparaging references to the 
separation of powers in the American Constitution and to the resulting 
formally independent relationships between the American President and 
Congress. In contrast to the unified British system, the disunited Ameri- 
can system, said Bagehot, entailed all sorts of horrendous weaknesses. The 
liabilities which he enumerated filled several paragraphs. Among the 
more serious were congressional irresponsibility in lawmaking, particularly 
in matters of finance; the crippling of executive action because the Presi- 
dent was unable to secure appropriate legislation; the encouragement of 
internecine political strife and public quarrels between the two separated 
branches of government, with attendant paralysis on the political front; 
a necessarily low standard of public debate and discussion in Congress 
because of its irresponsibility for political action; and the political in- 
effectiveness of the press, allegedly resulting from the lack of opportunity 
to appeal to the public for a change in administration and policy when 
those responsible for errors were guaranteed calendar tenure. 

It was Bagehot’s contention that the separation in the American 
system had stemmed from a misreading of British constitutional prece- 
dent. Indeed, he believed that the fathers of the American Constitution 
had fallen victims to the same “literary” or romantic conception of the 


1 The English Constitution (World’s Classics edition; Oxford, 1927), p. 9. 
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British system of government that had continued to plague expositors 
of that system as late as Bagehot’s own generation. In this contention 
he may not have been far from the truth.?, With the possible exception 
of Hamilton, in whom acuteness of historical perception and personal am- 
bition combined to produce a belief in executive leadership of the legis- 
lature not unlike that which Bagehot “revealed,” there is virtually no 
evidence that the Fathers of the American system understood the nature 
of the British government as it stood at the time of the Great Conven- 
tion.’ In drafting the basic document at Philadelphia, they relied heavily 
upon Locke for their British precedents. That philosopher’s conception 
of the authority of the Convention Parliament of 1689 did not by any 
means cause him to break with the past. Instead, his Second Treatise of 
Civil Government repeats the time-worn maxims about the separation of 
powers and the mixed nature of the British Constitution; and he elab- 
orates a scope for the royal prerogative, independent of statutory control, 
that would have been acceptable even to the Stuarts.* 


2Cf., W. E. Binkley, The Powers of the President (New York, 1937), pp. 12-13, for a somewhat similar 
view. Binkley, however, believes that the framers were not unmindful of the growth of ministerial 
responsibility in Britain. He points out that John Adams—than whom none was a firmer supporter 
of the doctrine of separation of powers—was in England when Pitt’s contest with Parliament “‘was 
giving definite form to the new system of ministerial responsibility based on a continuous accept- 
ability of the Ministry to Parliament,’ and that the American Whigs, including Adams, were not 
unaware that something had happened to upset the English Constitution. Binkley adds that what 
had happened abroad was deemed by the American Whigs to be a departure from normality which 
was to be corrected in the new instrument at Philadelphia. 


8Ie should be pointed out, however, that during the first year of the new federal government attempts 
were made to introduce practices akin to those under a cabinet or parliamentary system. Wash- 
ington and Secretary of War Knox attended the Senate at least twice to discuss a proposed treaty 
with the Creek Indians. (Story, Commentaries, Ill, as reprinted in Sparks, Writings of Wash- 
ington, Vol. X, p. 26.) 

On June 17, 1789, Jay, Secretary for Foreign Affairs, went to the Senate to give information 
on the nomination of Mr. Short to succeed Jefferson as Minister to France (W. Maclay, Sketches 
of Debate in the First Senate [Harrisburg, 1869], p. 81); amd on May 24, 1790, Jefferson, as 
Secretary of State, met with a committee of the Senate to discuss appropriations for the foreign 
service (ibid., p. 212). The debate on the bill to establish a department of the treasury revealed, 
however, the deepseated opposition to executive influence in Congress. The bill provided that 
the Secretary should prepare and report plans for the revenue. An amendment was offered to 
prevent the Secretary from reporting to Congress, and supporters of this amendment discussed 
at length the danger of executive influence which they thought inhered in this privilege they 
sought to ban. It was stated that this prerogative of reporting would establish the precedent of 
admitting cabinet officers to the floors of Congress and place members under ministerial influence, 
thereby laying the foundations of monarchy and aristocracy. One member said that if the idea 
of having “‘prime and other great ministers’’ were accepted, “he did not doubt but he should 
see them distinguished by a green and red ribbon, etc.’”’ The attempt to restrict the Secre- 
tary’s power to report was defeated. Surprisingly enough, Madison, who later carried the day 
against permitting Hamilton to submit reports in person, opposed the amendment to curtail the 
privilege of reporting on this occasion, arguing that the prerogative had existed under the Con- 
federation and that the danger of executive influence was of no when d to the 
danger of having poor plans. (J. Marshall, Life of Washington, Vol. Il, pp. 162- 165; see also 
Annals of Congress, Vol. I, p. 592.) 





*Thus Locke: ‘For the legislators not being able to foresee and provide by laws for all that may be 
useful to the community, the executor of the laws, having the power in his hands, has by the 
common law of Nature a right to make use of it for the good of the society, in many cases 
where the municipal law has given no direction, till the legislative can con be 
to provide for it; nay, many things there are which the law can by no means provide for, and 
those must necessarily be left to the discretion of him that has the executive power in his hands, 
to be ordered by him as the public good and advantage shall require; nay, it is fit that the laws 
themselves should in some cases give way to the executive power, or rather to this fundamental 
law of Nature and government—viz., that as much as may be all the members of the society are 
to be preserved. This power to act according to discretion for the public good, without the 
prescription of law ‘end sometimes against it, is that which is called prerogative.”” (Of Civil Gov- 
ernment [Everyman edition], p. 199.) 
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What the Founding Fathers did not find in Locke they discovered in 
Blackstone, a writer whose legal training did not save him from an almost 
Burkian precocity in exploiting tradition to obscure the dynamics of Brit- 
ish constitutional life. Those who fashioned the American instrument of 
government were seemingly unaware of the great changes in the execu- 
tive-legislative relationship heralded by the difficulties that William III 
experienced with his coalition ministries and, more especially, by the con- 
duct of the government under Sir Robert Walpole. Their British model of 
executive-legislative relationship was assuredly a pre-Walpole model; this 
the Founding Fathers refurbished but slightly, merely providing a more 
precise definition of the separation of powers which they obtained largely 
from the rather superficial and essentially unhistorical French logic of 
the Baron de Montesquieu. 


I 


Though not intended as such, Bagehot’s little volume became in fact 
one of the most important treatises on comparative government published 
in the nineteenth century. Its influence on British constitutional and his- 
torical writers was profound and enduring. In a preface to a recent edi- 
tion of The English Constitution, Lord Balfour declared that Bagehot 
had treated his subject “with an easy originality of manner and method 
which should make it as attractive to readers of this generation as to us 


who first read it some sixty years ago.” Lord Balfour also declared that 
the author “had made a resolute effort to penetrate the legal forms and 
ceremonial trappings which cluster round ancient institutions till he 
reached the core of our national administration.”® 

Bagehot’s influence on the opinion of Americans concerning their 
own political system was nothing short of revolutionary. No foreign 
author, not excepting de Tocqueville or Lord Bryce, has had a com- 
parable impact upon American political science. Bagehot’s suggestion 
that the whole idea of the separation of powers was the result of a mis- 
reading of history was plausible enough for the more sophisticated gen- 
eration of historians of the mid-nineteenth century; and his strictures on 
the operation of the American government, allegedly attributable to this 
doctrine, were difficult to refute, at least in 1867. The coincidence that 
his book arrived on the scene at approximately the time when the United 
States was undergoing the tribulations of President Johnson’s impeach- 
ment and trial provided a veritable documentation for Bagehot’s more 
uncomplimentary remarks about the American system. That cause célébre 
brought into sharpest possible focus the ultimate absurdities to which 


5 Walter Bagehot, op cit., pp. v and xiii. 
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the constitutional separation of legislature and executive might subject 
the government of the country. The majestic events preceding the John- 
son affair had also done their part in reminding American observers that 
there was justice in the Bagehotian indictment of their system, at least 
in times of national emergency. 

In any event, whether as a direct result of Bagehot’s uncomplimen- 
tary analysis or because of the grave constitutional problems existing at 
the time his book was published, or for both reasons, the fact remains 
that the appearance of The English Constitution heralded a turning point 
in the American’s view of his own constitutional structure, particularly 
with respect to the relationship of Congress and the President. Down 
to the middle of the nineteenth century it was still fashionable for poli- 
ticians and those learned in the art and science of government to repeat, 
with variations, the praises which John Adams, the authors of the Fed- 
eralist, and others among the Founding Fathers had directed at the sep- 
aration of powers. After 1870, academic and non-academic opinion alike 
became increasingly hostile towards this doctrine and critical of its alleged 
injurious effect upon the governmental structure and process. From that 
time forward, the vanguard of American political scientists and others 
concerned with the operation of government began to regard the parlia- 
mentary or cabinet system of Great Britain, and its variations elsewhere, 
as the model for executive-legislative relationships; and they sought, by 
a variety of expedients, to bring about an approximation of the American 
to the British system. 

It would be beyond the scope of this paper to provide more than the 
briefest outline of the activities of this “hyphen-and-buckle” school of 
American constitutional reformers during the next three-quarters of a cen- 
tury. The first concrete plan for change in accordance with the precepts 
of this school came almost simultaneously with the publication of Bage- 
hot’s book and the Johnson impeachment. It took the form of a proposal 
introduced in Congress in 1864 by Representative George H. Pendleton 
of Ohio, the purpose of which was to give cabinet members seats in 
Congress and allow them to participate in the proceedings whenever 
debate related to the affairs of their respective departments. As reported 
by a select committee of seven headed by Pendleton, the proposal also 
required cabinet officers to attend each house on certain days of the 
week to give information requested in congressional resolutions or to an- 
swer oral questions. The sponsors of the project considered it entirely 
constitutional, as undoubtedly it was. For that opinion, reliance was 
placed on the facts that each house may determine its own rules, that 
cabinet officers are created by Congress, and that Congress may conse- 
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quently determine their duties. Further support for the proposal’s con- 
stitutional validity was derived from the precedent, established in 1817, 
of authorizing the admission of delegates from the territories and allow- 
ing them to participate in debate and discussion.*® 

Representative Pendleton thus apparently enjoys. the distinction of 
having initiated the reform project which, during the next thirty years 
especially, was to become the favorite of the Bagehotian parliamentary 
school and was to generate quite extraordinary interest in many circles. 
Articles, almost wholly favorable, appeared in such influential periodicals 
as the North American Review, the Contemporary Review, and the 
Nation. They were written by such eminent journalists and publicists as 
Gamaliel Bradford, Richard H. Dana, Jr., Horace White, Hannis Taylor, 
and E. L. Godkin. Woodrow Wilson and A. Lawrence Lowell contrib- 
uted a supporting academic touch with articles in the Atlantic Monthly 
and the Overland Monthly.” 

Among the more persistent supporters of the Pendleton plan was 
Perry Belmont. In May, 1878, when the future lawyer and philanthropist 
was in his nineteenth year, he prepared an excellent paper favoring the 
idea of admitting the cabinet to the floors of Congress, and Belmont de- 
livered it before the American Social Science Association, meeting in Cin- 
cinnati, Ohio. The paper received praise from Horace White in the 
Nation.® Belmont apparently returned to the attack again and again dur- 
ing his lifetime. Thirty-five years later he published an article on the sub- 
ject in the North American Review;?° and in 1916 the Congressional 
Record included a letter from him still enthusiastically endorsing the 
idea." 

A more ambitious academic proposal, taking its inspiration also from 
the existing vogue for cabinet or “responsible” government, was contained 
in a rather lengthy, and somewhat ponderously written, essay by George 
Mortimer Tibbetts, B. A. Cantab., published in London in 1879.1? Its 
title was A Proposal for a Reform in the Federal Executive Including a 
Consideration of the Relative Merits of Presidential and Congressional 
Government. Dedicated, appropriately enough, to the memory of Alexan- 
der Hamilton, this essay sought nothing less than a complete reorganiza- 
tion of the American executive along British parliamentary lines. The 





*H.R. Rep. No. 43, 38th Cong., Ist Sess. (April 6, 1864); reprinted in Sen. Doc. No. 4, 63rd Cong., 
Spec. Sess. (March 17, 1913). 


7 For the titles of these articles and an exhaustive list of references on the general subject, see the bibli- 
ography prepared by Prof. H. B. Learned for the Library of Congress. Prof. Learned’s list embraces 
relevant references from 1864 to October 17, 1917. 


8 Published by John Polhemus, 102 Nassau Street, New York, 1878. 
® Vol. XXVIII (April 10, 1879), pp. 243-244. 

® Vol. CXCVII (January, 1913), pp. 22-30. 

11 64th Cong., Ist Sess., Vol. LIII, pt. 5, p. 4820. 

12 Published by William Ridgway, 169 Piccadilly, London, 1879. 
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author recognized that current attempts to secure seats in Congress for 
cabinet officers constituted a “direct blow at the presidential system” be- 
cause “the fundamental idea of that system is the entire separation and 
independence (Mr. Tibbetts’ italics) of the executive and legislative power, 
and in order to maintain this independence the exclusion of the Min- 
isters from the legislature is essential.” Mr. Tibbetts objected to such at- 
tempts to destroy the presidential system because they were not radical 
enough. He held them to be only “a half-hearted measure” and a mere 
step “in the right direction.” 

In 1881, Pendleton, by that time a senator, reintroduced his plan 
in Congress for giving floor privileges to the cabinet, to the accompani- 
ment of considerable editorial discussion. Again he succeeded in hav- 
ing a select committee give the proposal a favorable report.** On this 
occasion, besides the arguments he had used seventeen years earlier, he 
seems to have stressed the potential connection between the plan and his 
favorite theme of civil service reform. At any rate, his committee’s report 
declared that, were Congress to open its doors to cabinet officers, the 
privilege thus accorded would require them to give attention to broad 
issues of policy and leave the routine of their respective administrative 
offices to the presumably more expert undersecretaries or assistants who 
would have to be appointed. The committee considered this step the 
first “toward a sound civil-service reform.” 

In succeeding years the idea of giving the cabinet floor privileges in 
Congress was broached again and again. It became one of the hardy per- 
ennials among constitutional reform proposals. President Taft endorsed 
this plan before the Lotus Club in New York and in his last annual mes- 
sage to Congress,’® in part, no doubt, because that legalistically-minded 
President thought that some sort of formal arrangement along the lines he 
recommended would take the curse off the already prevalent practice of 
bringing administration pressure to bear upon Congress for various kinds 
of legislation.1* Other leading statesmen either anticipated Taft’s action 
or supported similar proposals subsequently. A well-known American 
writer states that up to the second World War this idea of formally co- 
ordinating cabinet and Congress had been endorsed by three Presidents, 
by a senatorial committee of outstanding ability, and by at least two Chief 
Justices of the Supreme Court.!” 


13 Proposal for a Reform, etc., pp. 22-23 n. 


14 Sen. Rep. No. 837, 46th Cong., 3rd Sess. (Feb. 4, 1881), reprinted in Sen. Doc. No. 4, 63rd Cong., 
Spec. Sess. (March 17, 1913). 


18 Cong. Rec. (Dec. 19, 1912), Messages and Papers of the Presidents, Vol. XVI, pp. 7811-7813. 


16 That Taft was sensitive on this point is revealed by his unwillingness to intervene in the congressional 
debate on the Payne-Aldrich tariff; see S. J. Kornhauser, ‘‘President Taft and the Extra-consti- 
tutional Function of the Presidency,’”” North American Review, Vol. CXCII, pp. 581 ff. 


17 Pendleton Herring, Presidential Leadership (New York, 1940), p. 94 n. 
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Undoubtedly one of the principal influences in molding American 
legislative-executive relationships along British parliamentary lines was 
exerted by Woodrow Wilson. His famous Congressional Government, 
which first appeared in 1885,?* was obviously written under the intel- 
lectual influence of Bagehot, whom Wilson describes as the “most sa- 
gacious of political critics.”?® The book’s purpose was to examine the 
diffused American governmental structure and to show some American 
equivalent, however unsatisfactory, for the initiative and direction which, 
in the British system, Bagehot had identified as inhering in the British 
cabinet. The rather irresponsible and haphazard type of leadership exer- 
cised by Congress, primarily in its committees, which Wilson described 
in his book, was obviously not to his liking. He made this apparent in 
the preface to the edition of Congressional Government of 1900 in which 
he declared that the emerging leadership of the executive might have far- 
reaching effects. “It may,” said Wilson, “give the heads of the executive 
departments a new influence upon the action of Congress. It may bring 
about, as a consequence, an integration which will substitute statesmanship 
for government by mass meeting. It may put this whole volume out of 
date.”?° 

In a later volume, Constitutional Government in the United States,?* 
Wilson’s penchant for executive leadership became even more clear. 
Speaking of the President, he ascribed to the Chief Executive potential 
political influence that would eclipse the power of any head of govern- 
ment and make his leadership of Congress irresistible. The President, said 
Wilson in this volume, is 
the political leader of the nation, or has it in his choice to be. The nation as a whole 
has chosen him, and is conscious that it has no other political spokesman. He is the 
only national voice in affairs. Let him once win the admiration and confidence of 
the country, and no other single force can withstand him, no combination of forces 


will easily overpower him. His position takes the imagination of the country. He is 
the representative of no constituency, but of the whole people.” 


Some of this is undoubtedly rhetoric. Nevertheless, a political being 
who approximated such potentialities could readily be transformed into 
an informal prime minister; and apparently Wilson sought to make such 
a transformation, at least during the early years of his presidency. His 
correspondence and public addresses during this early period, at any rate, 
contain passages which suggest that Wilson gave serious consideration to 


18 The edition of 1885 was published in Boston. 
19 Ibid., p. 187; see also pp. 222 and 310 for comments in a similar vein. 
2 Congressional Government (Boston, 1900), pp. xii and xiii. 


21 (New York, 1908.) The book consists of a series of lectures on the American government delivered 
at Columbia University under the auspices of the Blumenthal Foundation. 


22 Ibid., p. 68. 
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the idea of making such a change in the office.** In a much-quoted pas- 
sage of a letter to A. Mitchell Palmer, his nominee for Attorney Gen- 
eral, Wilson declared that the President 

is expected by the nation to be the leader of his party as well as of the Chief Executive 
office of the Government, and the country will take no excuses from him. He must 
play the part and play it successfully or lose the country’s confidence. He must be 
the prime minister as much concerned with the guidance of legislation as with the just 
and orderly execution of law, and he is the spokesman of the Nation in everything.” 


To Colonel Edward M. House, Wilson confided that he “believed 
in the Executive becoming the leader in putting into law the desires of 
the people.”®> Congress, moreover, was described as “startled and 
shocked” when Wilson revived a more-than-century-old precedent of ad- 
dressing it directly; and it was asserted that he almost took congressmen’s 
“breath away” when he told them that he was their colleague and a part 
of the lawmaking machinery of the government.”® 

Nor did Wilson hesitate to suggest that he accepted the literal conse- 
quences of his parliamentary interpretation of the American executive. In 
one of his first contests with Congress in 1913, that over the repeal of 
the exemption of American vessels from paying the Panama Canal tolls, 
he is said to have told friends that, if defeated in Congress, he would 
consider offering his resignation and appealing to the people. “In case 
of failure,” he declared, “I shall go to the country after my sesignation 
is tendered, and ask it to say whether America is to stand before the 
world as a nation that violates its contracts as mere matters of convenience 
on a basis of expediency.” At the time of making this statement, he “‘ex- 
pressed again his long-held conviction that there should be some device 
of ‘responsible government’ in the American system, by which an ad- 
ministration could ‘go to the country’ on a vital issue.” 27 Again, towards 
the end of his first term, when the possibility of his defeat by Mr. Hughes, 
the Republican candidate, was broached, President Wilson told Colonel 
House that he would resign immediately if Mr. Hughes were elected, 
request the resignation of Vice-President Marshall and of Secretary of 
State Lansing, and appoint Mr. Hughes Secretary of State. By means of 
this maneuver, Hughes, under the existing Presidential Succession Act, 
would have been permitted to assume the burdens of the presidency im- 
mediatly in the best traditions of a victorious British prime minister or 
quondam opposition party leader.?® 


23 Charles Seymour, ed., The Intimate Papers of Colonel House (Boston, 1926-1928), Vol. I, p. 119. 


2*R. S. Baker and W. E. Dodd, eds., The Public Papers of Woodrow Wilson (New York, 1925), Part II, 
Vol. I, pp. 21-26. The letter is dated February 3, 1913. 


23 Charles Seymour, op. cit., p. 119. 

2°R. S. Baker, Woodrow Wilson; Life and Letters (New York, 1927-1939), Vol. IV, p. 104. 
2 Ibid., p. 415. 

28 Charles Seymour, op. cit., Vol. II, p. 380. 
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Though Wilson’s theories and his conduct of the presidential office 
may have marked the high point in the trend towards the ideals of the 
“hyphen-and-buckle” school, they did not end the agitation. A parlia- 
mentary executive of the British type was almost invariably suggested for 
the presidential system in the plans of those who submitted comprehen- 
sive programs of constitutional reform in the period between the two 
world wars.?° As late as 1937, moreover, a new version of the venerable 
proposal to secure cabinet attendance in Congress attained the stature of 
a favorable committee report and was subjected to a fairly extensive, 
albeit inconclusive, debate. Representative B. H. Harlan, sponsor of the 
measure on this occasion, argued quite frankly that the proposal was in- 
tended to permit the President, as the master of the cabinet, to exert 
leadership over Congress “at all times from a national viewpoint.”*° The 
whole effort was doubtless inspired by a desire to implement the legisla- 
tive initiative which President Franklin D. Roosevelt had exercised during 
his administration of the New Deal, and to place that initiative on a for- 
mal basis. Even as late as the 1940’s more or less radical proposals were 
advanced by a number of publicists who were moved by the same ideal 
of formally unifying the political branches of the government that has 
inspired all American followers of Bagehot.** 


II 


Nevertheless, as the present century reaches its midstage, it is becom- 
ing clear that the dynamism of the attack on separation of powers is 
perceptibly declining. Undoubtedly one of the reasons for this decline 
is the difficulty of squaring the past half-century’s record of American 
political achievement with a political system inherently as weak as some 
of the members of the “hyphen-and-buckle” school of parliamentary re- 
formers asserted it was. Its partisans have been fond of emphasizing all 
the principal liabilities that Bagehot had discerned in separation of powers, 
particularly the virtual anarchy which allegedly supervened when the 
President and congressional majorities were of opposite parties, the at- 
tendant difficulty of placing responsibility for failure to act, the vacil- 
lations and lack of continuity in both domestic and foreign policy, and the 
decline of governmental prestige both at home and abroad. 


2 See, for example, William MacDonald, A New Constitution for a New America (New York, 1921), 
and W. Y. Elliott, The Need for Constitutional Reform (New York, 1935). 


% Cong. Rec., 74th Cong., Ist Sess., pp. 1999-2002, 2758-2761. Apparently a still later effort at revival 
of this idea was fathered by Representative (later Senator) Estes Kefauver (American Political 
Science Review, Vol. XXXVIII [April, 1944], pp. 317-325). 


31 For example, Henry Hazlitt, A New Constitution Now (New York, 1942); and Thomas K. Finletter, 
Can Representative Government Do the Job? (New York, 1945). For additional comment on Mr. 
Finletter’s ideas, see infra, p. 94. 
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In retrospect, however, these alleged weaknesses seem to have been 
over-emphasized. The great schism between Johnson and the Radicals, 
which originally documented Bagehot’s strictures and inspired American 
hankering after parliamentary forms, has not been repeated. The only 
subsequent deadlock which seems to have been almost as portentous 
for the future of America and the world was President Wilson’s war 
with the Republican Senate over the Treaty of Versailles and the League 
of Nations in 1919. The history of the United Nations since America 
joined that organization, thereby reversing the Senate’s League verdict, 
would seem to indicate that the effect of the Senate’s independence and 
refusal to follow Wilson in 1919 upon either America’s or the world’s 
fortunes was not nearly as fateful as some historians have suggested. 

Meanwhile the allegedly imperfect governmental apparatus has served 
to achieve enduring constitutional unity, develop an unprecedented cen- 
tralization of economic and social regulatory power in the federal govern- 
ment, lead the United States through the vicissitudes of two global wars 
and, since the last of these conflicts, elaborate a program for world po- 
litical and economic recovery which, for its inherent generosity and 
bold imagination, is without precedent. In short, despite the much- 
advertised shortcomings of the divisive American constitutional structure, 
that structure has served to place this country in a position of primacy 
among the nations and deservedly earn for it the reputation of an island 
of constitutional strength in a world where political stability is a vanish- 
ing value. However large a part of this record of success is to be attrib- 
uted to providence, it is to be doubted that supernal responsibility has 
been quite as all-embracing a causative factor as that which tradition 
asserts it is when fools and other incompetents are saved from disaster. 

Reviving interest in separation of powers has, however, more tangible 
explanations than this record of relative constitutional stability and na- 
tional achievement. Among these explanations is the developing realiza- 
tion of the importance of the doctrine in moderating the trend towards 
executive predominance in government, especially executive predominance 
over the legislature. That trend has become so pronounced in recent 
years that more than one political scientist of note has expressed uneasi- 
ness and has cast about for a remedy. A leading American publicist, for 
example, raises the question whether the presidency “is a potential matrix 
of dictatorship”; and, while conceding that this question has been raised 
in the past, he asserts that it has never been asked “with more insistency 
than in recent years nor for more cogent reasons.”** Fears such as these 
22 Edward S. Corwin, The President, Office and Powers (New York, 1949), p. 353. It should be added 


that Professor Corwin’s remedy for presidential predominance implies no great faith in separation 
of powers, see infra, p. 94. 
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are at the root of the reaffirmation of the faith of the Founding Fathers 
in an executive and legislative arrangement that, in a relative sense at 
least, constitutionally separates one branch from the other.** 

The belief that constitutional separation is efficacious over any ex- 
tended period in preventing executive predominance undoubtedly has a 
solid foundation in fact. Congress’ own position provides rather convincing 
evidence. By definition, separation of powers guarantees Congress a high 
degree of autonomy. In consequence of that autonomy, the American 
legislature has developed an institutional self-reliance unique among the 
legislatures of the world; and that autonomy has strongly influenced both 
Congress’ structure and procedure. It early developed its own internal 
leadership which today revolves about the Speaker of the House, the 
party leaders and committees in both houses, and the heads of the stand- 
ing committees. The standing committees themselves began to come into 
existence as early as 1795, and they are today the most specialized and 
the most powerful legislative committees in the world. They constitute 
a uniquely syndicated apparatus of lawmaking and administrative control 
—probably the only apparatus through which a contemporary legislature 
can make even a pretense of discharging its multifarious responsibilities 
efficiently. Moreover, freed from the disciplinary requirements of the 
cabinet system of government, among which is the tendency to concentrate 
such legislative authority as exists in a single chamber, Congress has been 
able to afford the luxury of real bicameralism, and the Senate has been 
permitted to develop into the most powerful second chamber in the 
world. 

Equally significant is the fact that the separation doctrine has in- 
spired habits of thought and ways of construing the Constitution which 
favor the autonomy of Congress as well as of the President. Practical 
corollaries of the doctrine abound in judicial decisions and in the writ- 
ings of publicists. These fortify the orthodox bastions of governmental 
pluralism, as established in America, and vindicate the position of those 
who resist attacks upon the structure. It is this climate of constitutional 
law and public opinion that has provided the ammunition for success- 
fully repelling the more overt invasions of legislative prerogative in the 
past. This climate can also be relied upon to retard, even if it cannot stop, 
that gradual erosion of the institutional significance of legislatures which 
is so characteristic a phenomenon of our time. 


33 During the debates on the Parliament Act of 1947 (House of Lords reform), even Mr. Winston 
Churchill seems to have developed a certain nostalgia for the equilibrating influence of separation 
of powers. Said Churchill: ‘‘The whole history of this country [United Kingdom] shows a 
British instinct — and, I think I may say, a genius — for the division of power. The American 
Constitution, with its checks and counterchecks, combined with frequent appeals to the people, 
embodied much of the ancient wisdom of this island. Of course there must be proper executive 
power to any Government, but our British, our English idea, in a special sense, ies always been 
a system of balanced rights and divided authority, with many other persons and organized bodies 
having to be considered besides the Government of the day and the officials they employ.” 
Parliamentary Debates, Vol. CCCCXLIV, No. 16, p. 205. 
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An excellent illustration of the practical influence of this pluralistic 
ideological atmosphere is to be discerned in the stubborn resistance dis- 
played in the United States towards executive initiation of legislation. 
The practice of having the administration draft and introduce measures in 
Congress traces its origins at least as far back as Polk’s presidency, and 
there are precedents that go back to the very beginnings of the govern- 
ment. Nevertheless, the practice did not become a subject of serious com- 
ment till Wilson’s day;** and it did not assume sizable proportions until 
the natal days of the New Deal. Today administration bills have become 
a fairly normal phenomenon in the legislative grist of Congress, and pro- 
cedure has been modified to give them a certain priority. Even so, the 
circumlocution of having members of Congress introduce administration 
measures has not been formally abandoned; nor has there been any no- 
ticeable diminution of the much-prized privilege of the private member 
to place in the congressional hopper as many bills of his own as he wishes. 

The long-term efficacy of separation of powers in providing a balance 
between executive and legislature and in maintaining the latter’s insti- 
tutional integrity becomes even more apparent if brief consideration is 
given to the status of that “mother of parliaments” in the unified system 
of executive-legislative relationships which American followers of Bage- 
hot have so long held forth as a model. Twenty years ago the British 
Liberal, Ramsay Muir, himself no friend of separation of powers, took it 
upon himself to write a postscript to Bagehot’s English Constitution. In 
this book, entitled How Britain Is Governed,*® Muir depicted the erosion 
that had occurred during the previous half century in the institutional 
significance of the British Parliament. He declared that the growth of 
cabinet dictatorship, linked with the growth of bureaucracy, had been 
the most striking phenomena in the recent evolution of the British Con- 
stitution; he insisted that these had been due, in the main, to the ex- 
pansion of party organization and discipline; and he ascribed such ex- 
pansion, in turn, to the successive enlargements of the franchise. This 
“inordinate growth” of the cabinet’s power, Muir declared, had changed 
remarkably the system which Bagehot and John Stuart Mill had described 
earlier. It had, said Muir, 
to a remarkable extent, diminished the power and prestige of Parliament; robbed its 
proceedings of significance; made it appear that Parliament exists mainly for the pur- 
pose of maintaining, or of somewhat ineffectually criticising, an all-but-omnipotent 


Cabinet; and transferred the main discussion of political issues from Parliament to the 
platform and the press.” 


34 See Henry C. Black, The Relation of the Executive Power to Legislation (Princeton, 1919), p. 56. 
%5 Published by Richard R. Smith, New York, 1929. 
36 Muir, op. cit., pp. 89-90. 
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Even a cursory examination of the operating British Constitution 
makes it clear that Muir did not overdraw the responsibility of “cabinet 
dictatorship” for the decline of the British Parliament’s institutional 
significance. The historic privilege of a private member to introduce a 
measure, for example, has become so circumscribed that it is today but 
a ridiculous vestige of the right formerly enjoyed, and that vestige prob- 
ably ought to be abolished. The few parliamentarians who gain the right 
to introduce a measure do so as a result of a lottery, which more often 
than not insures that those sponsoring wholly impractical or “quack” 
measures gain the privilege of introduction over those who want to focus 
attention on serious proposals. Moreover, it is rare indeed that the 
cabinet ‘allows sufficient time for the consideration of private members’ 
bills; almost invariably they are shunted aside after their second reading 
to expedite measures in which the cabinet is interested.*? 

Cabinet pre-eminence in legislative leadership has also blighted the 
development of an adequate committee system. Parliament’s standing 
committees lack specialized competence, are much too large, and are 
wholly dominated by the cabinet. Cloture, that weapon of majority pro- 
tection which arose out of the conflict with the Irish Nationalists in the 
Parliaments of the 1880’s, has long since ceased to be a remedy for over- 
coming filibustering and dilatory tactics and has become instead a normal 
cabinet instrument for expediting legislation at the expense of adequate 
opportunity for parliamentary discussion.** Then again, the parliamen- 
tary function which antedates all others, namely, the function of serving 
as the nation’s grand assize by scanning critically the operations of the 
administration, has been reduced to innocuity because, as Muir well says, 
any cabinet treats serious criticism of a department of administration “as 
an attack upon itself, to be resisted with the whole strength of its ma- 
jority.”*° 


37 See L. H. Laing, ‘Postwar Politics in Great Britain,” in J. K. Pollock, ed., Change and Crisis in 
European Government (New York, 1947), p. 139. 
The present Labour a has been especially antipathetic to private member legislation. 
Having virtually abolished i criticism compelled some restoration of the privilege in 
1949. (The Economist, Vol. CLV [September 25, 1948], p. 487, and Vol. CLVI [April 2, 1949], 
p. 601.) 





38 That British parliamentarians sometimes resent this situation, particularly when they are in the minority, 
is brought out by the following complaint of a Conservative member of Parliament, Mr. Henry 
Strauss, in a recent debate. He declared that he would not trespass on the Speaker’s patience by 
offering arguments against “‘one encroachment after another on the rights and duties” of the 
Commons but would cite one occasion earlier in 1947 when both he and government supporters 
wanted more time to discuss the cabinet’s economic policy. On that occasion, his request for 
more time received the following rejoinder from the Minister: “I thought I erred on the side of 
generosity when I agreed to a three days’ Debate.”” Mr. Strauss continued: “I asked then, as I 
ask now, whether the Government really believe that it is by the generosity of the Government 
that the Commons of England discuss national survival?” Parliamentary Debates, 1947, Vol. 
CCCCXLIV, No. 16, p. 272. 


%® Muir, op. cit., p. 196. The late Professor McBain apparently shared Muir’s opinion when he described 
cabinet responsibility as “‘a threadbare legal conceit.’”” See H. L. McBain, The Living Constitution 
(New York, 1928), p. 137. 
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Nor is the decay of the House of Lords to be attributed wholly to 
the undemocratic character of its constituency. The moribund status of 
Britain’s chamber of peers, a status re-emphasized by the Parliament Act 
of 1947,*° is in great measure directly traceable to the cabinet system of 
government. In such a system, this chamber is superfluous. It is a sort of 
fifth wheel in the “responsible arrangements” which exist between cab- 
inet and the primary chamber of the legislature, to be tolerated only if 
it considers itself expendable and acts accordingly. 

Undoubtedly other factors than opposing principles of constitutional 
structure have contributed to the institutional contrast between Congress 
and Parliament. The origins of executive leadership of Parliament, for 
example, certainly antedate the system which Bagehot described. The 
anachronistic Speech from the Throne, from which our own presidential 
message to Congress is derived, is a survival from an age when Parliament 
was a royal council in fact as well as in name. Moreover, without the 
disciplined two-party system which has characterized the British political 
scene during the past century, it is altogether possible that, as in the case 
of the contemporary parliamentary systems of Continental Europe, legis- 
lative dependence upon the cabinet in Britain might have developed im- 
portant exceptions. Even so, few will seriously contend that Parliament’s 
functional decline as a legislature is not to be attributed primarily to 
Bagehot’s much-vaunted fusion of the political branches of Britain’s gov- 
ernment; nor will they deny the converse proposition that the separation 
doctrine has served to maintain the principal attributes of the legislative 
significance of Congress. 


Ill 


No less reassuring to the advocates of separation of powers than its 
record in maintaining the essential integrity of Congress vis-a-vis the Pres- 
ident, and no less important a reason for the doctrine’s return to grace, 
is the fact that it has not thwarted legitimate demands for presidential 
leadership. On the contrary, from the very beginning of the govern- 
ment, despite the relative absence of structural or other formal liaison 
between Congress and the President, there has been no lack of means 
for accommodating congressional autonomy to the political primacy 
of the Chief Executive. This accommodation, moreover, has not re- 
mained static. It has been adjusted and expanded as the exigencies of 
presidential responsibility required, whether to meet temporary emer- 
gencies such as a war or an economic depression, or the more enduring 
demands for executive leadership arising out of the vastly expanded re- 
sponsibilities of government. 


4 For the debate on this act see Parliamentary Debates, Vol. CCCCXLIV, No. 16, pp. 204 ff. 
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But precisely because of Congress’ autonomy and its relative self- 
sufficiency as a legislative instrument, presidential leadership has devel- 
oped a form quite different from that which a British prime minister 
and his cabinet are wont to exert over Parliament. The President’s leader- 
ship does not result primarily from the exertion of formal prerogatives or 
the application of disciplinary sanctions or the threat thereof; such leader- 
ship, when successfully exerted, is a phase of the art of politics. Basically 
it is a form of influence, not a form of power. It calls for consummate 
skill in political management. It requires the ability to size up political 
situations and to take the measure of men; a sort of sixth sense in deter- 
mining when it is opportune to move forward and when to retreat on 
an issue; a capacity for making concessions to expediency without sacri- 
ficing principle; a thorough knowledge and understanding of the influ- 
ence of the power and prestige of the presidential office and of public 
opinion; and as complete a knowledge of all the skills for winning friends 
and influencing people as are to be discovered in the armory of a suc- 
cessful district leader. 

To be sure, in the course of time, the presidency has developed a 
considerable institutional apparatus for exerting its leadership. The 
greatly expanded White House staff of secretaries and assistants has pro- 
vided the President with a public relations department that any great 
business in the land might envy. This staff also provides competent per- 
sonnel for handling relations with Congress and the other parts of the 
government. The apparatus upon which the President can lean for sta- 
tistical information and even for “ghost” writing has become relatively 
stable and highly efficient. Less indirection is also required in the Presi- 
dent’s efforts to initiate legislation since the precedent of the oral address 
to Congress has been re-established, and the practice of drafting and in- 
troducing administration bills in Congress has become more or less for- 
malized. Even so, presidential leadership in matters of legislative policy 
remains fundamentally ad hoc in character. The possibilities in this 
direction still inhere in the incumbent, not in the office itself. 

The conditions thus established for the assertion of executive leader- 
ship of Congress have necessarily meant that the quality of such leader- 
ship has varied from administration to administration. Some Presidents 
have gotten along well with Congress and have manipulated the reins 
with dexterity and skill; others have had an indifferent record. In many 
instances, the presidential-congressional honeymoon which almost in- 
variably brightens the early months of an administration has quickly faded 
to be succeeded by the storm clouds of mutual hostility. But the charge 
that separation has often led to stalemates and the paralysis of govern- 
ment, a charge which, as has been seen, is assiduously fostered by the 
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opponents of the doctrine, is clearly exaggerated. Where stalemates have 
occurred, the reason has usually been the President’s personal and politi- 
cal shortcomings and not the separation of powers doctrine. The extent 
to which this constitutional principle evokes dissatisfaction when it may 
be held at least partly responsible for lack of cooperation, as in those ag- 
gravated cases where partisan majorities in both House and Senate, or 
in one house, are politically hostile to the President, is somewhat less 
than it used to be. By and large, it is a price which a good many Ameri- 
cans are willing to pay for the protection that separation has provided the 
legislative institution, and for the flexibility and resiliency that it has 
encouraged in the political process. 

The relative lack of concern over such obstacles as separation of powers 
may interpose to presidential leadership can also be partly explained 
by the opinion that this leadership may, and nowadays does, embrace a 
greater area than ought to be conceded in a representative form of gov- 
ernment. The premises of those who accord the President responsibility 
for supplying direction and momentum to the policy of government, which 
includes legislative policy, are his position as head of the state, his role 
as spokesman for the government in its relations with other states, his 
responsibility for the conduct of the general administration, and his 
headship of a major political party. These are undoubtedly valid premises. 

In these latter days, however, there is much in evidence an addi- 
tional and less legitimate premise in support of presidential initiative, 
particularly in relation to the legislature, which derives from what may 
be called the plebiscitary theory of democracy. This is the theory that the 
President is pre-emineéntly the custodian of the popular welfare and that 
he is, in a political sense, the embodiment of the people and the incar- 
nation of their political will. The theory—a sort of throwback to Thomas 
Hobbes’ conception of popular sovereignty in action—has a long history 
in American politics. Its antecedents may be traced to Jackson’s struggle 
with Congress over the Second Bank of the United States, during which 
that President took rather advanced ground to the effect that he was 
the special representative of the people and directly responsible to them.** 
Many of Jackson’s successors, in defying congressional will or defending 
executive policy, have adumbrated and expanded Jackson’s doctrine into 
a veritable canon of contemporary constitutional theory. 


41 Webster's comment in the Senate on Jackson’s views is prophetic: 


“The future historian of recent events in this country will find no topic more important and 
prominent, than a review of the doctrines which have been advanced with regard to executive 
power, and the means employed to increase it. The President himself first advanced the doctrine, 
and it has been_repeated here, that the President is the sole representative of the people of the 
United States. Does the Constitution make him so? Does the Constitution acknowledge any other 
representative of the Dp than the members of the other house? [House of Representatives]. 
But it has been foun ee | convenient to those who wish to increase the President’s power 
to give him this title. . . . is is the result of that overwhelming personal popularity which 
leads men to disregard all the received maxims of the founders of this government and to yield 
Ww all power into the hands of one man.” (Speech on Specie Circular, April 23, 1836, in The 

orks of Daniel Webster [Boston, 1858], Vol. IV, gp. 245-246.) 
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Such a theory can hardly serve as an acceptable premise for presi- 
dential leadership of Congress. It denies the plurality and diversity of 
interests in society which a representative legislature is designed to portray. 
Only the metaphysics of totalitarian doctrine, moreover, can defend the 
absurd idea that a President, or any other leader, can embody the will 
of the people of a nation. In matters of legislative policy, what the Presi- 
dent normally represents are the interests of those groups and classes 
who rally around him at election time and, by their votes, succeed in 
giving him a plurality at the polls. Because he voices their interests, they 
elect him; and the larger responsibilities he assumes when he takes the 
oath of office are rarely allowed to obscure the debt he owes to those 
constituents who have placed him in power. In other words, presidential 
leadership of Congress can come perilously close to being special pleading 
on behalf of those groups who support the President politically; and the 
fact that such pleading comes from so high a source does not alter its 
character. 

Against such potential abuse of leadership, only an autonomous leg- 
islature fortified by the doctrine of separation of powers, and not one 
ruthlessly disciplined to follow the executive will, can insure considera- 
tion for interest groups and classes other than those who support the 
President. Only such a legislature can advance compromises in the chief 
magistrate’s policy which will insure a modicum of social justice. In that 
type of legislature there is rarely any possibility of enacting the sort of 
“mandate” that President Truman, for example, felt he had assumed for 
the Eighty-first Congress in the elections of 1948. Even majorities in the 
legislature belonging to the same party as the President cannot be relied 
upon—as the record has shown—to push through the presidential pro- 
gram unaltered; for the luxury of constitutional independence permits 
even the President’s partisans to look to the interests of their constitu- 
ents or to voice their own convictions or prejudices. 

In view of the well-recognized affinity of popular government for 
executive leadership, this plebiscitary theory of presidential leadership is 
more likely to develop in vigor rather than to wane. Indeed, present- 
day trends generally suggest that the representative expression of de- 
mocracy is on the defensive against just such an idea; and that the 
United States is no exception. If to this popular base of presidential 
power be added the pressure of the vested interests in the huge bureauc- 
racy which the contemporary state is creating, and for which the exec- 
utive is at least the nominal and usually a sympathetic spokesman, it be- 
comes clear that an autonomous Congress, the development of which 
separation of powers has encouraged, exerts no unnecessary check on exec- 
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utive leadership. Such a type of Congress can well be the only safeguard 
for the principle of representative democracy and offer the only assurance 
that minority interests can enjoy an effective part in public debate. 


IV 


Renascence of faith in governmental pluralism is, however, fraught 
with certain dangers. One of these dangers is the possibility that sep- 
aration of powers, because of its proven efficacy in defending congres- 
sional prerogatives against presidential encroachment, may encourage 
indifference to the need of reform in legislative procedure or stimulate 
insistence upon the maintenance of any vested minority legislative inter- 
est, however unjustifiable from the point of view of the national welfare. 
That this is not purely academic speculation was revealed only recently 
when a group of southern Democratic and States’ Rights Senators, oppos- 
ing President Truman’s civil rights program, exploited what is already 
too great a freedom of debate in the Senate in a manner that can only 
bring discredit upon representative assemblies. Not only did they paralyze 
the Senate’s proceedings with a filibuster that lasted for days, but, as the 
price of releasing it from their minority thralldom, they coerced the Sen- 
ate into accepting a change of rules that places the majority’s authority 
in greater jeopardy than ever.*? No legislative body, however independent 
its position in the constitutional structure, can long endure such irre- 
sponsible tactics and remain either independent or in possession of public 
confidence. ' 

The only policy that can justify the legislative autonomy which 
separation of powers has preserved and that promises survival of repre- 
sentative institutions is such a one as is exhibited by the Legislative 
Reorganization Act of 1946.4 The reduction of the number of congres- 
sional committees by that act, and its curtailment of each legislator’s 
committee assignments are designed to encourage the specialization which 
the contemporary legislative burden urgently requires. Equally forward- 
looking are the provisions for expanding congressional information and 
bill-drafting services. It would be well if certain of the more glaring 
congressional weaknesses not touched by this piece of legislation were 
remedied without delay. Among these are the seniority rule in making 
committee assignments, the lack of a joint committee system with the 


42 Before March 17, 1949, when this filibuster ended, the Senate majority could invoke cloture by having 
sixteen senators introduce an appropriate resolution and having two-thirds of the senators 
present support it. Since that date, any proposal to change the rules is expressly exempted from 
the cloture provision, and it is now explicitly required that the two-thirds majority necessary to 
place cloture in effect shall be two-thirds of all senators duly chosen and sworn. 


4360 Star. 812 (August 2, 1946). 
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Senate, too great a freedom of debate in the upper house, and that same 
body’s partiality for the practice so discreetly labelled “senatorial cour- 
tesy.” Even so, the recent effort at reform is an auspicious beginning. It 
refutes the charge so frequently made that representative assemblies are 
inherently disinclined to forego vested privileges or to make procedural 
and structural adjustments demanded by contemporary political life. It 
suggests an awareness on the part of Congress that it must maintain a 
reasonably efficient and responsive deliberative process if it wishes to 
preserve its constitutional independence within the government. 

Along with this effort to simplify structure and streamline procedure 
must proceed an attack upon the substantive evil of over-burdened legis- 
lative calendars. Government, today, assumes vaster and more complex 
responsibilities internationally, and it seeks to bring an ever-widening 
area of domestic activity under regulatory statutes of one kind and an- 
other. Hence it is necessary to face the hazard of building up the scope 
of legislative responsibility to a point where representative assemblies 
will be overwhelmed by the sheer bulk of what is expected of them. Cer- 
tainly we are in danger of expecting so much of such institutions that an 
autonomous, deliberative assembly like Congress could not possibly dis- 
charge the burden and remain either autonomous or deliberative. 

In part, the solution lies in getting rid of legislative trivia. An ad- 
mirable start was made in this direction in 1946, when private bills 
involving the amount of one thousand dollars or less were prohibited 
by the Legislative Reorganization Act. In part, the solution lies along the 
now well-trodden path of devolving authority upon competent adminis- 
trative agencies and substituting more informal methods of controlling 
administrative discretion than the system of spelling out discretion in 
detailed statutes of which Congress has been so fond in the past. If, how- 
ever, we are to succeed in bringing the congressional burden within rea- 
sonable scope, it is likely that more radical solutions must be sought. One 
might well be a reversal of the trend towards governmental centralization. 
The technological and closely related sociological revolutions of our day 
have necessarily exerted a profound centripetal influence upon govern- 
ment. At the same time there is justified suspicion that the centralistic 
requirements of the modern state have been overplayed and that govern- 
ment could be articulated less haphazardly and more efficiently if a sci- 
entific attempt were made to reconcile the increasing scope of govern- 
mental authority with the principle of geographic devolution. In a federal 
state such as the United States, an attempt of this sort ought to prove 
particularly fruitful in such areas as social welfare policy and in the 
administration of public enterprises. At any rate, it is high time that the 
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principle of geographic devolution ceased to be regarded as the rallying 
cry of political reactionaries and became instead the objective of students 
of government seriously interested in coping with the threat which the 
leviathan of centralization holds for representative institutions.‘ 

Moreover, the hope that the existing constitutional balance between 
President and Congress can be maintained depends to an even greater 
extent than in the past upon the success in expediting presidential initia- 
tive in legislation and in maintaining a liaison between Congress and the 
administrative domain of government. Many competent observers feel 
that success in this quarter will not be achieved unless certain minimum 
institutional arrangements are established. Professor Corwin, for example, 
does not cease to be distressed with the “discontinuous” character and 
other weaknesses of presidential leadership of Congress*°—weaknesses 
which, as already indicated, the opponents of separation of powers have 
held up to criticism time and again. To overcome these weaknesses and, 
at the same time, bring the presidency under “some kind of institutional 
control,” this eminent constitutional jurist advocates a reconstructed cab- 
inet consisting of the leading members of the two houses of Congress and 
of such heads of departments and of independent administrative estab- 
lishments as may seem desirable.** In a recently published work, Thomas 
K. Finletter, impressed particularly with the alleged inadequacy of the 
United States’ divided political system for meeting mounting domestic 
and foreign responsibilities, advocates the establishment of a joint legis- 
lative-executive cabinet which, basically, does not differ much from Pro- 
fessor Corwin’s somewhat more explicit proposal.”*? 

Neither of these protagonists of institutional reform in the legislative- 
executive relationship avows a desire to introduce a full-fledged parlia- 
mentary or cabinet form of government. Nevertheless, adoption of their 
plans would clearly set a trend in that direction that could be inter- 
rupted only with difficulty. Professor Corwin seems to admit this when 
he says that the presidential system would not be supplanted by the 
cabinet system “forthwith,” implying that it might be supplanted even- 
tually. That impression is strengthened by his further statement that 
although the “President would not become a prime minister, bound to 
resign when outvoted in Congress, . . . circumstances might arise in which 
it might be expedient for him to do so, as Mr. Wilson contemplated do- 


“It is newowerthy that much attention has been given to precisely this problem in some of the new 
itutions. Ref e¢ is made particularly to the Constitution of the Italian Republic. 
See Mario Einaudi, “The Constitution of the Italian Republic,” American Political Science Review, 

Vol. XLII (August, 1948), pp. 673-674. 


4 Edward S. Corwin, op. cit., p. 358. 
46 Ibid., pp. 361 ff. 
47 Thomas K. Finletter, op. cit., pp. 97 ff. 
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ing in 1916 in the event of Mr. Hughes’ election.*® Mr. Finletter appears 
to envision gravitation towards the parliamentary form of government 
with less reservation since, in addition to his legislative-executive cab- 
inet, he advocates amending the Constitution to permit the President, 
in case of a deadlock between himself and Congress, to dissolve Con- 
gress and order new elections both for that body and for the presi- 
dency.*® If institutional changes such as these did not produce a 
parliamentary form of government like that of the British, the re- 
maining differences between the presidential system so modified, and 
the system that Bagehot extolled, would not be very significant. 

Suspicion of executive power and a belief that separation of pow- 
ers is a defense against executive aggrandizement in the legislative 
sphere by no means preclude the possibility that neo-parliamentary 
conceptions such as these may become ensconced in the constitutional 
structure. Particularly is this true of the more moderate proposal made 
by Professor Corwin. In times of prolonged crises, such as America 
experienced during the past two decades, these conceptions have sub- 
stantial appeal; for in critical periods political unity is regarded as the 
summum bonum to be obtained at almost any price. Even in periods 
of relative normality, such plans are likely to enjoy considerable sup- 
port if for no other reason than that the American people, however 
pluralistic their formal constitutional theory may be, are strongly ad- 
dicted to the belief that political mechanics chiefly determine political 
dynamics and that governmental efficiency is largely the result of logi- 
cally integrated, streamlined governmental structures. Speaking of the 
administrative area of the government, the Hoover Commission in its final 
report to Congress declared that the “methods, procedures and controls 
effective two decades ago cannot cope with the management needs of 
today.”®* At least those who share the Hoover Commission’s premise that 
good organization is the sine qua non of efficiency would not be disin- 
clined to apply the Commission’s declaration to the political relations 
of President and Congress, and to suggest that formal institutional links 
between the two are long overdue. 

Avoidance of such formal links and continuation of the policy of 
“muddling through,” such as has been pursued in the past, will clearly 
place Congress and the President on their good behavior. Executive and 
legislature will need to exploit fully their capacity for cooperation and 


48 Edward S. Corwin, op. cit., p. 361. 
Thomas K. Finletter, op. cit., pp. 109-110. 


%® Commission on Organization of the Executive Branch of the Government, Concluding Report (May, 
1949), p. 4. 
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demonstrate that they have not lost their ingenuity in effecting the kind 
of ad hoc teamwork that has served the nation in the past. This hope 
for cooperation is not impractical; nor is the problem of its realization com- 
plex. As so well said by a writer on governmental problems: 

Much of the apparent ineptitude of our government has arisen from the failure of 
officials to consult with members of Congress. The problem is as simple as this. A 
little more tact; a little less impatience; a readiness to share the prestige of sponsoring 


a new idea of legislation; through such minor concessions most of that no-man’s land 
between politician and bureaucrats could be abolished.” 


In achieving such teamwork, the legacy of precedent will prove in- 
valuable. We shall need, in addition, chief magistrates who understand 
that the anatomy of leadership is a fine blend of persuasion and compro- 
mise and not the mere exhibition of power; and we shall need congres- 
sional personnel in positions of leadership in whom the spirit of party 
will not discourage such gestures in the national interest as that ex- 
emplified by the bipartisan foreign policy inaugurated in 1946. Admit- 
tedly, too, our hope of “muddling through” with existing constitutional 
arrangements assumes that the temper of the times will permit of the 
luxury of political difference. It assumes that as citizens we shall have a 
sense of proportion and not regard any dispute, or even an occasional 
deadlock, as a prelude to anarchy. To quote the same writer once more: 
The failure at agreement constitutes the dramatic quarrels and stalemates that result 
in sharp suspicion concerning the present adequacy of the whole system. Because the 
squabbles of man and wife sometimes lead to marital disaster does not warrant either 
the general abolition of marriage or the outlawing of divorce. The Constitution joins 


the president and Congress for better or for worse. But there is no pledge to love, 
honor and obey.” 


V 


In any event, whatever the future trend in presidential-congressional 
relations, the current case for a sympathetic reappraisal of the doctrine of 
separation of powers ought to be clear. Those who fastened this doctrine 
on the American Constitution may have been poor historians, even as 
Bagehot implied. Nevertheless, they seem also to have been good politi- 
cal scientists or, at least, wise politicians. On balance, the broad lesson 
of experience with this doctrine gives it a most favorable recommendation. 
As this paper has sought to point out, the doctrine has obviously con- 
tributed towards the preservation of congressional integrity during a 
period when legislative authority and prestige are declining everywhere. 
Separation of powers has probably been the most important single factor 


51 Pendleton Herring, op. cit., p. 127. 
82 Ibid. (Italics contained in the original.) 
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in preserving Congress from the kind of executive domination that threat- 
ens to make the British Parliament a legislative shell. At the same time 
the record has demonstrated that congressional autonomy, secured by sep- 
aration of powers, has not been inimical to the legitimate demands of ex- 
ecutive leadership in the legislative field. Rather, it has put that leader- 
ship upon its mettle and required it to develop many facets and a flexi- 
bility that runs the gamut of the arts of persuasion. It has produced a 
type of executive leadership, moreover, that promises to be held within 
bounds in a day when the plebiscitary conception of democracy, finding 
expression in mass support of a leader, threatens to overwhelm repre- 
sentative institutions and deny the many-sided interests of a pluralistic 
society for which these institutions are designed to give expression. It is 
these lessons of experience that are responsible for the declining influence 
of the constitutional reformers of the Bagehotian school and for the in- 
creasing respect being manifested for the separation doctrine and for the 
presidential-congressional system which has evolved under its auspices. 
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ECENT OBSERVERS have offered convincing evidence of the rela- 


tive neglect of the state legislative process by American political 

scientists. In 1947, a committee of specialists called “special atten- 
tion” to the governor’s veto as an integral part of the legislative process 
in the states and lamented the inadequacy of printed materials on the 
subject. Although the veto has been rather thoroughly explored in a few 
states, virtually nothing has been done on a nation-wide scale since the 
pioneer studies by Holcombe were made more than a quarter century 
ago.? The following study of the evolving veto mechanism of all forty- 
seven “veto states” and the two territories attempts to measure and evalu- 
ate the exercise of the veto in recent years. 


CONSTITUTIONAL DEVELOPMENTS 


Before 1789 only two states provided for the veto power over legisla- 
tion.’ Distrust of the governor’s prerogatives had diminished by 1812 so 
that nearly one-half of the states had adopted the veto, and since then 
no new state except West Virginia has entered the union without some 
form of executive disallowance. Adoption of this device in the new 


states is partly attributable to the fact that Congress granted this power 
to territorial governors,* and also that the new constitutions often reflected 
a preference for the federal veto formula used by the President of the 
United States. By 1860 the veto power had become firmly established. 


*This article was made possible in part through a grant-in-aid allocated from funds made available by 
the Carnegie Foundation and the University of Chattanooga. The author is solely responsible for 
statements made herein. 


10. Douglas Weeks, Research in the American State Legislative Process (Ann Arbor: Edwards and Co., 
1947), pp. 4-6, 28, 37, 41-42. 


2 Arthur N. Holcombe, State Government in the United States (New York, 1916), pp. 327 ff. For 1923 
gures see also 2nd and 3d editions. Unfortunately Holcombe’s data for 44 states have been 
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the reason for its omission in the state constitutions. See Ohio Constitutional Convention Debates 
and Proceedings (2 vols.; Columbus, 1851), Vol. I, pp. 111-113. 
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Subsequent years recorded the steady advance of adoptions and the addi- 
tion of ancillary features and refinements of procedural techniques in all 
states but North Carolina which continues to persist in her ancient prac- 
tices. 

Table I shows a combination of features in the evolutionary process 
of the executive veto from 1776 to the present day.® First, the states are 
listed in the chronological order of adoption of the various forms of guber- 
natorial veto powers. Second, they have been classified into three main 
categories: “Strong,” “Medium,” and “Weak,” according to the presence 
or absence of the vital parts of the constitutional veto. From the view- 
point of formal provisions, the effectiveness of the veto power as 2 means 
of control over legislation mainly depends upon tiie time allowed for 
consideration of bills by the governor, the number of votes required to 
override the governor’s objections to a measure, the rules governing the 
“pocket veto,” and the power to veto specific items in appropriation bills. 
The key factor in the determination of whether the governor has “strong” 
veto powers is existence of the requirement of “two-thirds of the elected 
members” of the legislature to override a veto. The presence of any two 
other factors in the list of “strong” provisions is a necessary prerequisite 
to the inclusion of states in this category. Qualifications for the other two 
categories are explained in detail in Table I.* 

Assignment of the states to their respective classes is made on the basis 
of their contemporaneous relationships. It should be noted that unless 
other provisions were materially weakened or omitted by later amend- 
ments, the adoption of the item veto is usually sufficient reason for 
promotion of a state to a higher class. An example is New Hampshire 
which has failed to adopt this device and, consequently, was assigned 
to a secondary position even though its constitution provided the other 
essential factors.” 

Although the pocket veto, or the cognate requirement of the gov- 
ernor’s signature of a bill within the time allowed after adjournment may 
have been abandoned in some states, the inclusion of other features is 
considered sufficient to qualify a state for a “strong,” or at least a 
“medium” position. Massachusetts, for example, is classified in the 


5 Analysis in Table I is based on Ben. Perley Poore, The Federal and State Constitutions, Colonial 
Charters and Other Organic Laws of the United States (2 vols.; Washington, 1878); New York 
Constitutional Convention Committee, Constitutions of the States and United States (Albany, 
1938), Vol. III; current pamphlet editions of state constitutions. 


® Details relating to the procedure of exercising the veto power are in F. W. Prescott, “‘Constitutional 
Provisions on the Governor's Veto Power,” in The University of Tennessee Record, Extension 
Series, Vol. XXIiI (1946), pp. 64-71, 86-88, and in Council of State Governments, The Book of 
the States, 1948-1949 (Chicago, 1948), p. 112. 


7 The other “veto states’ which do not permit the governor to veto distinct items in appropriations 
are Indiana, lowa, Maine, Nevada, Rhode Island, Tennessee and Vermont. 


8 Fairlie, op. cit., p. 479, citing twenty-two states which at one time had the pocket veto. Abandonments 
— Arkansas, Connecticut, Florida, Louisiana, Mississippi, Nevada, New Jersey, and South 
rolina. 
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TABLE I 
CONSTITUTIONAL EVOLUTION OF THE EXECUTIVE VETO POWER, 1776-1949 


Number of States and Relative Strength of Constitutional Provisions 





I II Ill Total Total 
Period Strong Medium Weak “Veto States” States 





(1) 1776-1812 2 4 2 8 
(2) 1813-1860 3 12 10 25 
(3) 1861-1899 19 19 4 42 
(4) 1900-1949 29 14 4 47 














States listed by columns in the order of their adoption of veto provisions: 


(1) I Ga, N.H. 
II N.Y., Mass., Pa., La. 
Ill Ky., Vt. 


(2) I Ga., N.H., Mich. 
II N.Y., Mass., Pa., La., Miss., Me., Calif., lowa, Ore., Minn., Tex., Wis. 
Ill Ky., Vt., Ind., Conn., Ala., Ill., Mo., Ark., N.J., Fla. 


(3) I Ga., Mich., Ill, Pa., N.Y., Mo., La., Minn., Colo., Tex., Calif., Mont., N.D., S.D., 
Idaho, Wash., Wyo., Utah, Del. 
II N.H., Vt., Mass., Miss., Me., Wis., Iowa, Ore., Kan., Nev., Neb., Md., Va., Ark., 
Ala., N.J., Fla., Ky., S.C. 
Ill Ind., Conn., Tenn., W.Va. 


Ga., Mich., Ill., Pa., N.Y., Mo., La., Minn., Colo., Tex., Calif., Mont., N.D., S.D., 

Ne Wyo., Utah, Del., Ala., Va., Kan., Ore., Okla., Ariz., N.M., Mass., 
is., NJ. 

N.H., Vt., Miss., Me., Iowa, Nev., Neb., Md., Ark., Fla., Ky., S.C., Ohio, Conn. 

Ind., Tenn., W.Va., R.I. 


Italics indicate that a state has more than the minimum number of qualifi- 
cations. 


Three or more of the following elements are necessary for states to be assigned to their 
respective class: 


Strong veto provisions: 


Five or more days for governor’s consideration of bills during sessions. 
Ten or more days for consideration of bills after adjournment. 

Two-thirds of the elected members to override a veto. 

Pocket veto, or bills die after adjournment unless signed. 

Power to veto items of appropriation bills, or parts of all bills. 

Power to reduce items of appropriation bills. 

Governor may submit amendments to bills and return them to legislature. 


Medium veto provisions: 


1 Less than five days for consideration of bills during sessions. 

2 ‘Five days or less to consider bills after adjournment. 

3 Three-fifths of the elected members; or two-thirds present to override veto. 
4 Bills passed in one session become law unless returned at next session. 


Weak veto provisions: 


1___ Less than five days to consider bills during sessions. 

2 Less than five days to consider bills after adjournment. 

3. Majority of elected or present members; or three-fifths present to override veto. 

4  Vetoed bills must be submitted to next session of the legislature or they will 
become law as if they had been signed by the governor. 
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highest category after its adoption of the item veto, the power to reduce 
parts of appropriation bills, and the authority of the governor to recom- 
mend amendments to bills enacted by the legislature.® Similarly Missouri 
is advanced to top rank by its addition of the two-thirds fraction, the 
item veto, and granting an extension of time for the governor’s consider- 
ation of bills.2° More recently the 1947 New Jersey constitution discarded 
the pocket veto, but strengthened the governor’s veto powers in other 
respects." In general the trend has been almost invariably toward 
strengthening the governor’s control over legislation. Of the eight “veto 
states” in the first period, only two, i.e., 25 per cent, may be classed as 
“strong”; by 1860 Michigan had joined the ranks of powerful veto states 
making 12 per cent of the total, with an almost equal division of the 
remaining commonwealths in the weaker categories; in 1899 there were 
nineteen, i.e., 45 per cent “strong” veto states, and at present there are 
twenty-nine, or 62 per cent in this group. 

Exercise of the veto power has varied greatly in the different states 
and in the course of American legislative history, coming into its heyday 
in the twentieth century. Sampling of states listed below indicate that 
in most instances from one-half to three-fourths of the total vetoes 
occurred since 1900.%? Professor Holcombe’s compilations show 1,066 bills 
and items vetoed in thirty-nine legislatures that convened in 1915. In 
1923 there were more than 1,120 full vetoes, or 7 per cent of the 16,500 


® Constitution, Amendments 56, 63 (1918). 
%® Constitution, 1875, Art. IV, sec. 39; V, sec. 13. 


11 Art. V, sec. 14, increased the fraction from a majority to two-thirds, extended time for consideration 
of bills to 10 and 45 days, and gave power to recommend amendments. In contrast, Ohio is the 
only twentieth-century example of diminution of the governor’s veto power by constitutional pro- 
vision. The 1912 amendment reduced the fraction to override from two-thirds to three-fifths and 
confined the item veto solely to appropriations. However, provision for submission of post-session 
vetoes to the next session was eliminated. See Proceedings and Debates of the Constitutional 
Convention of the State of Ohio (2 vols.; Columbus, 1912), Vol. II, p. 2125. 


32 The following partial veto record was derived from sources cited in note 2, supra, and brought down 
to date by the use of various legislative journals and manuals, together with Hallie Farmer, The 
Legislative Process in Alabama (University, Alabama, 1949), pp. 167-193, and the Alabama Legisla- 
tive Reference Service; W. W. Crouch and D. E. McHenry, California Government, Politics, and 
Administration (Berkeley, 1945), p. 108; G. N. Fuller, ed., Messages of the Governors of Michigan 
(4 vols.; Lansing, Michigan Hist. Comm., 1927); Messages and Proclamations of the Governors of 
Nebraska (4 vols.; Lincoln, 1941-1942); Floyd C. Shoemaker and others, eds., The Messages and 
Proclamations of the Governors of the State of Missouri (14 vols.; Columbia: Missouri Hist. 
Society, 1922-1949); Index to Governor's Messages 1848-1935 (Madison, Wis.: Hist. Records Project, 
1941), pp. 128-180; New York, Legislative Manual (Albany, 1914—); J. H. Benton, Jr., The Veto 
Power in the United States: What is It? (Boston, 1888), Appendix, pp. 1-31. 


Vetoes of complete bills with the year of beginning are: 


BEFORE 1900 
California . 
Illinois Illinois . 
lowa i ’ ed lowa 
Michigan 5 . Michigan 
Missouri ; . Missouri 


WRI sscccssenonieoscimes 
New Hampshire ....(1793— 
Wisconsin (1837— Wisconsin 
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measures enacted by forty-four state legislatures. Effectiveness of the 
vetoes is shown by the fact that in only eleven states were there any bills 
or items passed over the governor’s objections.* 

In 1937 there were 66,254 bills introduced, of which 21,646 were 
passed, and 1,458 were vetoed.'* The percentage of acts vetoed was 6.7, 
which is very nearly the same as for 1923. In 1945, there were 54,760 
bills introduced, of which 22,208 were enacted, and 1,130, or 5.1 per cent, 
were vetoed. In addition there were sixty-seven bills from which items 
or sections were deleted by the governors. In 1947 (see infra, Table III), 
there were 62,304 measures introduced of which 24,928 were enacted, 
and 1,253, or 5 per cent, were vetoed. There were also fifty-three partially 
vetoed measures.?® 

For the three years surveyed, the first ten states and Hawaii are 
listed in the order of their relative importance as to the exercise of the 
veto power in Table II below: 


TABLE II 





1937 1945 1947 


Per cent Per cent Per cent 
of passed Full of passed Full of passed 


Full 
Rank vetoes bills vetoed vetoes bills vetoed vetoes bills vetoed 





Calif. 423 Calif. 312 N.Y. 346 N.Y. 27.5 N.Y. 329 “Y. 26.4 
N.Y. 272 N.Y. 22.6 Calif. 113 Wash. 12.6 Calif. > 62 
La. Ohio 163 IIL La. ‘ ‘ q 11.6 
Md. Haw. 15.7. Md. N. M. , ine ‘ 11.3 
Ill. La. 15.5 Pa. Ky. . . if. 10.0 
Haw. Mo. 13.8 La. Haw. E q q 8.3 
Ohio Ill. 13.5 Wash. Pa. ; iz. 8.1 
Miss. Mont. 12.8 Wis. Calif. : 1 ‘ 7.9 
Mont. Md. 11.6 Mo. Ill. : q " 7.9 
Mass. Nev. 8.8 Haw. N. J. ’ ‘ ’ 7.8 


SOSMNAYVASPWNE 


_ 


In terms of number and percentage of bills vetoed California and 
New York were represented in each of the six columns of figures, fol- 
lowed by Illinois, Kentucky, Louisiana, and Maryland, which appear in 
five columns. High scores were made by Pennsylvania, New Jersey, and the 
Territory of Hawaii, but there was little consistency in the veto record 
of the remaining states in this table. 


13 Holcombe, op. cit., 3d edition, pp. 353-354. Nine per cent of full vetoes and 4 per cent of item vetoes 
were overridden in 1923. Sharp declines should be noted in recent years: in 1945 1.05%, and in 
1947, 1.72% of vetoes were overridden. 


14 Limitations of space rendered necessary the omission of complete tabulations for 1937 and 1945. The 

figures were adapted from a table in State Government (February, 1938), p. 43, corrected and 

with the addition of five other states to complete the list. Similarly, for 1945 and 1947, states 
having sessions in immediately preceding years were added. 


15 Figures for 1945 and 1947 were compiled from official sources checked against session laws and com- 
pared with data received from correspondence with secretaries of state, librarians, and directors 
of legislative reference services. Special acknowledgment is due them and to Dr. W. Brooke 
Graves and Lillian Hamrick, Library of Congress. 
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With respect to the position of other states (shown in detail only 
for 1947—Table III), in median place in each of the three years were 
Oregon with thirteen, Nevada with eleven, and Michigan with ten vetoes 
respectively. In 1937, the lowest bracket of states included six units with- 
out vetoed bills.** In 1945, there were four states which had only one 
veto each."7 In 1947, Vermont was at the extreme end with one veto. 
The same five states may be found in the lowest ten on the list for 
1945 and 1947.18 

As to the more important factor of percentages of passed bills vetoed, 
Kansas was the median with 2.3 per cent in 1937, and six states were 
at the bottom of the list. In 1945, Missouri with 3.7 per cent of vetoed 
bills was the median, and Maine having 0.2 per cent was in last place. 
In 1947, Texas held the median position with 2.6 per cent, while Vermont 
was last in line.?® 

Obviously, one good measure of the governor’s influence with the 
legislature is the number of vetoes which are overridden. In several states 
the veto has become practically absolute. This fact may be owing to 
strength of constitutional provisions, to legislative choice, to political 
expediency, or the personal influence of the governor. Though the data 
do not exactly coincide as to years covered, the evidence seems clear. 
In California only twenty-eight vetoes have been overridden in the present 
century, all of which were cast since 1933; in Alabama, there were thirty- 
eight vetoes from 1903-1947; Michigan has thirteen during the period 
1909-1947, inclusive; only three are found in Illinois since 1870, one since 
1900 in Pennsylvania, but four in Iowa since 1838, and none in Kansas 
since 1923.2° During ‘the past decade there were 101 out of 1,501 vetoes 
cast in fourteen Southern states which were unsuccessful, and more than 
half of these occurred in Florida’s torrid sessions held during 1939-1941. 
The great majority of overridden vetoes in 1923 were found in four states 
in which there was marked political disharmony between the two 
branches.??, Opposition to the governors was more concentrated in 1945, 
half of the overridden vetoes being in Wisconsin.?* In 1947, ten of a 


16 Alaska, Arizona, Indiana, New Hampshire, New Mexico, Vermont. 
47 Maine, North Dakota, West Virginia, Vermont. 
18 Maine, North Dakota, West Virginia, Vermont, New Hampshire. 


In both 1945 and 1947 there were nine states having less than one per cent of enactments vetoed; six of 
these, Maine, New Hampshire, North Dakota, South Carolina, Vermont, and West Virginia were 
thus represented in both of these years. 


2 See works cited in note 12; also F. H. Guild and C. F. Snider, “Legislative Procedure in Kansas,” 
Government Research Series, No. 1, Univ. of Kansas, Bureau of Governmental Research and Service 
(Lawrence, rev. ed., 1946), p. 56, n. 213; figures brought up to date from the Journals. 


21See the writer’s sa “The Executive Veto in Southern States,” in Journal of Politics (November, 
» PP- ° 
22 Holcombe, op. cit., p. 354. The four states were Kansas, Maine, New Jersey, and Ohio. See pamphlet 


edition Veto Messages of Governor George S. Silzer to the 147th Session of New Jersey Legislature 
(Trenton, ). 


2 The Rng and 1943 contests in Wisconsin were even more bitter. See The Milwaukee Journal, July 16, 
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total twenty-two were confined to Arizona and Kentucky. The contro- 
versy between the governor and legislature of Arizona was non-partisan, 
and based chiefly upon the alleged activities of pressure groups.2* In 
Kentucky, the governor was a Republican while the 1946 legislature was 
controlled by the opposite party, and the sources of friction were more 
clearly related to partisanship and differences with regard to state policies. 


TuHE Pocket VETO 


Although the governors in seventeen states have some form of pocket 
veto, only about one-half of them regularly exercise this power. There 
were 164 measures killed by this method in 1945, and 209 in 1947 in the 
five or six states and two territories.2> The territorial governors and the 
executives in California have used it liberally for many years. Most 
pocketed bills are of local or minor interest, or do not have strong support. 
Since 1903, more than 83 per cent of all full vetoes of bills in California 
have been pocketed.” This device is also permissible in New York and 
Massachusetts. In the former, usage has standardized the form by which 
the governor takes some action on all bills. When no comment accom- 
panies a veto, the term applied is “veto without memorandum.” Thus, 
the action of the governor in specifically vetoing the undesirable measure 
seems to absolve him from the odium attached to the “pocket veto” but 
relieves him of the responsibility of assigning his reasons.27 While it is 
still technically possible to “pocket” a bill in Massachusetts, established 
practice is to finish all business before prorogation, so that this device has 
lapsed from non-use.”® 

Legislative ingenuity in Kansas and Michigan has effectively curtailed 
the use of the pocket veto by means of the “recess” or “delayed adjourn- 
ment” device, whereby a small “corporal’s guard” convenes daily to 
receive reports on enrolled bills and messages from the governor. Very 
few vetoes are overridden since a quorum is present only on extraordinary 
occasions.2® In any event, in nearly all states excepting those having 
suspensory clauses, a post session veto is just as absolute as a pocket veto.*° 


% Arizona Senate Journal, Supplement, 1947, pp. 564-577. In 1947 there were only five states in which 
one or both houses were controlled by the party opposing the governor. 


25 Pocket vetoes for 1945 and 1947 respectively were: Alabama, 20 and 19; Alaska, 3 and 1; California, 
72 and 124; Delaware, 19 and 19; Hawaii, 24 and 23; Minnesota, 2 and 1; Oklahoma, 10 and 7; 
Tennessee, 14 and 6; New Mexico, 14 

26 Crouch and McHenry, op. cit., p. 109. 


27 Lawrence E. Walsh, assistant gad to the governor of New York, letter to the writer, Aug. 21, 1947. 
Cf. Final Report of the New York State Joint Legislative Committee on Legislative Methods, Pro- 
cedures and Expenditures, Legislative Document No. 31 (1946), p. 83. 


% John W. Plaisted, Legislative Procedure in the General — of Massachusetts (Boston, 1948), p. 45. 


2 Dorr, op. cit., pp. 99-100. There have been only 13 ‘ ket vetoes” in Michigan since 1909. The 
unique session of 1941 in Michigan in which a ican members trooped back to the capitol to 
override vetoes delivered by a Democratic governor is explained in Perkins, op. cit., pp. 161-175. 


% The only pocket veto found in Kansas in recent years was H.B. 311 (1941). Letter to the writer from 
Dr. F. H. Guild, June 10, 1947. Of 570 vetoes in Louisiana since 1922, some 158 were filed by the 
ct ea “‘without reasons.” Louisiana State Law Institute, Constitutional Problems, Bull. No. 65 
( " 
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EXECUTIVE AMENDMENTS 


A partial answer to the charge that the veto by its very nature is 
“strictly negative and destructive” may be found in a study of the four 
states which formally provide that the governor may recommend amend- 
ments to legislative bills. If the governor dislikes certain parts, under this 
plan he may return the bill to the house where it originated with a 
message proposing amendments which would remove his objections. After 
reconsideration, the bill is returned to the governor as though it were sent 
to him for the first time. In Alabama, only seven out of 235 such amend- 
ments have been rejected from 1903-1947, inclusive. As one able student 
puts it, “... Perhaps it is the consciousness of its own deficiencies which 
makes the legislature so ready to accept the Governor’s amendments.” *4 
In Virginia the governor’s recommendations are almost invariably ac- 
cepted. The majority of them deal with comparatively trivial technical 
defects in bills.*? Experience in Massachusetts is comparable to the two 
Southern commonwealths except that more substantive amendments have 
been offered by Massachusetts’ governors, and there is less readiness on 
the part of the legislature to accept the governors’ suggestions automati- 
cally, or in toto.*? New Jersey has commenced to use the device of execu- 
tive amendments by adopting two out of the seven amended bills in the 
1948 session. 


Tue Item VETO 


In the thirty-eight states which provide for an executive veto of items 
in appropriation bills, the development has proceeded at uneven rates of 
speed and with varying results from state to state. Originally the device 
was adopted to check improper or unconstitutional grants of money. Some 
governors took immediate advantage of their newly acquired powers, 
while others used it sparingly or not at all.** “In itself,” says Negley, “this 
did not constitute a major concession . . . but significance lies in the fact 
that this provision provided the one additional power necessary to make 
the veto a potential legislative ‘stick’ in the hands of any governor inclined 
to use it.” °5 Adopted in Michigan in 1908, just prior to the “efficiency 


31 Farmer, op. cit., p. 180. 


%2In three sessions Governor Byrd returned 42 bills with amendments and all were adopted. From 
1940-1948 inclusive, there were 146 bills with executive amendments; since 1930 the Journals show 
only three disagreements or rejections, Fa last being House No. 55, Virginia Senate Journal, 1948, 
p. 1065. (Recent data and comment from Mr. James Latimer, a reporter of the legislative scene 
for the Richmond Times Dispatch.) See George W. Spicer, ‘From Political Chief to Adminis- 
trative Chief,” in Essays on the Law and Practice of Government Administration in Honor of 
Frank Johnson Goodnow (Baltimore, 1935), pp. 99-101. 


33 The joumnale of the senate and house of representatives covering the period from 1919 to date show 
nearly 200 of such prop s with relatively few rejections. 








4G in Mi P yl New York, Michigan and Wisconsin ‘.- early advantage of their 
new powers, _— the time ‘sg was 15 years in Illinois * ), and 20 years in Nebraska 
(1875-1895). Debel, op. cit., p. 88; Carlson, op. cit., pp. 52-5 


%5 Negley, op. cit., p. 1052. 
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and economy” movement, the item veto was used vigorously but rather 
haphazardly until its scope was curtailed by judicial interpretation in 1931. 
This veto device has been used on seventy-five bills and fifty-six vetoes 
of complete appropriations from 1909-1947 inclusive. Itemized deletions 
in the amount of $23,922,937 were made.** Alabama has never used this 
weapon chiefly because of a legislative preference for lump-sum appro- 
priations.** Adoption of constitutional clauses for executive budget sys- 
tems in Maryland, West Virginia and New York have tended to limit 
their use of the item veto. Budget bills, with minor exceptions, after 
passing both houses become law without further action of the governor.** 
The scope of the item veto has been somewhat reduced by constitutional 
provisions in two other states.*® 


Table IV presents a comparison in the exercise of the item veto in 
two recent years as follows: 























TABLE IV 
EXERCISE OF THE ITEM VETO, 1945-1947 
1945 1947 
Amounts Amounts 
Bills Number in Bills Number 

State or Item of Thousands Item of Thousands 

Territory Vetoed Items of Dollars Vetoed Items of Dollars 
BIA. ssciscasaitinainicsiincesiinis $ 1 1 $ 80.0 
SE. ctereenneesision 1 4 64.1 
Arkansas .............-.-- 50 465.8 3 9 40.6 
| ee 2 6,067.7 8 8 16,010.9 
I i 96 4,544.7 3 24 2,648.6 
eet ws 5 622.3 
rn 1 B | 
Missouri ............... 6 48,315.0a 5 45 10,862.8 
New Mexico 3 62.0 1 7 18.8 
ees 1 3 22.5 
Pennsylvania 33 18,802.2 13 17 7,838.3 
So. Carolina 5 57.0 1 8 115.3 
Texas 2 4 350.8 
Washington 6 34 10,322.1 2 22 100.1 
Wisconsin 1 1 63.0 1 + 30.0 
TTI. cctieasevnmnenivnscen 1 30 109.8 
Totals 55 266 $89,431.7 42 105 $38,182.8 
aR ,000,000 to certain funds ‘vetoed and disallowed.’ Missouri figures are 


P sa fer of $48 
given for 194546 and 1947-48. 





36 Wood v. State Administrative Board, 255 Mich. 220 (1931); Perkins, op. cit., pp. 57-77. Figures brought 
up to date by the writer. 


37 Farmer, op. cit., p. 177. 


38 Maryland Const., Art. III, sec. 52; West Vietiate Const., Art. VI, sec. 51; New York Const., Art. 
IV-A; J. Wilner Sundelson, Budgetary Methods in National and State Governments, New York 
State Tax Commission Special Report No. 14 (1938), pp. 488-491. Sundelson appears to have mis- 
read the Massachusetts provision in saying that an item veto may be overridden by a majority 
vote, whereas the two-thirds rule prevails as in the case with other bills. 


% Nebraska exempts the “‘excess’’ over the governor’s budget and Missouri does likewise for public 
schools and debt service. 
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On the other hand, Pennsylvania, California, and Massachusetts go 
much further than most states by permitting their governors to reduce 
items as well as to reject them. The first two states have used this power 
systematically and effectively for many years, and the device has become 
a definitely vital part of their fiscal processes.*® This condition holds true 
also in the Territory of Hawaii. 

In 1945, twelve states and in 1947, thirteen states exercised the item 
veto, lopping off some 89 millions and 38 millions respectively. Except 
for the extraordinarily large sum disallowed in Missouri, the amounts 
seem small, averaging from one to three per cent of total state budgets. 
The percentages are still smaller when compared with aggregate expendi- 
tures because of the almost universal practice of earmarking certain reve- 
nues and increasing fixed charges.*? 

Full vetoes are often as significant in the aggregate as are piecemeal 
reductions. An example is California where the record for the 1947 
session indicates that twenty-six bills carrying appropriations of 12.5 mil- 
lions were vetoed outright, whereas item reductions amounted to 16 
millions.*? In Pennsylvania, Governor Duff vetoed 8.6 millions in entire 
bills and sliced off 7.8 millions of the 1947 appropriations.** However the 
data for Pennsylvania covering the period from 1939-1945 inclusive show 
that out of the 84.7 millions vetoed, some 78 per cent resulted from 
itemized deletions.** In Michigan, Governor Sigler vetoed an appropria- 
tion of 2 millions in 1947, although the item veto had been held in 
abeyance in that state since the special session of 1942.4 According to 
Professor John A. Perkins, depression-born retrenchment statutes enacted 
as substitutes for itemized reductions have been “perverted to enable the 
legislature to place the responsibility of balancing the budget on the 
shoulders of the governor.” *¢ 

The item veto requires more intensive study before it will be possible 
to say definitely whether this device is as effective as it appeared to be 
a generation ago. One may hazard the opinion, however, that if the dollar 
volume of eliminated items is ruled out, the partial veto of appropria- 
tions has been exercised more widely, if not more drastically, in the 
nineteen-twenties than in the period under review. This is certainly true 


# Commonwealth v. Barnett, 199 Pa. ia: Reardon v. Riley, 10 Cal. (2d) 597; Pomeroy v. Riley, 12 
Cal. (2d), 166, 82 Pac. (2d), 597. 


“ The pay for Table IvV_ have been compiled from the Journals, session laws, biennial budget docu- 
ents and c Op. cit., pp. California, Senate Journal, 165, 
Vel. - Pp. 1038-1039; Perkins, op. cit., pp. 108-109, and his Michigan State Budget for Fiscal Y. 
olesale es is also noted in Paul E. Alyea, Alabama's Balancing Budget 
+ Alabama, 1942), p. 132. 


42State of California, Department of le Summary of Financial Legislation Enacted in the 1947 
Legislature, Schedule 10 (mimeographed) 


43 Appropriation Acts of the General Assembly, 1947; Budget Circular No. 94 (1947). 
44 McGeary, op. cit., p. 943. 

45 Michigan House Journal, 1947, pp. 1869-1870. 

4¢ Perkins, op. cit., pp. 76-77. 
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of New York, Illinois, Michigan, Pennsylvania and a majority of Southern 
states, if not of California, Missouri, Washington and the two incorporated 
territories. Moreover it is possible that a long period of disuse will be 
followed by an abrupt resurgence of economy measures at the hands of 
a conscientious governor. For example, the governor of Louisiana vetoed 
ninety-nine items in the 1942 appropriation bill, after a lapse of more 
than a decade in the ’thirties.47 A change of administration in Massa- 
chusetts accompanied by a determination to economize showed an im- 
pressively large number of items and amounts vetoed in 1939.** Notwith- 
standing the attitudes of a few critics, and the advance of more modern 
devices of fiscal control, the usefulness of the item veto as a reserve 
weapon is evidenced by the number of proposals which have been made 
to adopt it in Indiana, New Hampshire, Iowa, Tennessee and Rhode 
Island.** 

In contrast to item vetoes, the governors usually prefer to give de- 
tailed explanations of their objections when full vetoes of bills are de- 
livered. The following analysis of 1,209 veto messages for the combined 
years 1945-1947 has been divided under nine main headings: a, unconsti- 
tutionality; b, defective drafting; c, economy or tax burden; d, public 
policy or public interest; e, unnecessary; f, duplication or supersedence; 
g, confused; h, incomplete; and i, miscellaneous.®® In these years only 
about one-fourth of the total number were rejected for faulty drafting 
because of the governors’ doubts as to constitutionality, or for other tech- 
nical defects, while the remainder were vetoed principally because of 
their general undesirability from the viewpoint of public policy or ex- 
pediency. The summary is as follows: 


GOVERNORS’ REASONS FOR VETOING BILLS, 1945-1947 








a b c d e f g h i Total 
Number 76 84 110 518 184 95 87 30 25 1209 
Per Cent 6 7 9 43 15 8 7 3 2 100 


47 Kimbough Owen, Louisiana Law Institute, letter to the writer, March 1, 1948. 


48 Governor Saltonstall vetoed 54 and reduced two items, or $1,190,000. Commonwealth of Massachusetts, 
Journal of the House of Representatives, 1939, pp. 1520 ff. 


Tennessee recently proposed to grant the governor the power to veto items in both appropriation and 
revenue bills. See Report of the Constitutional Revision Commission (Nashville, 1946), p. 22; at 
least 12 such amendments have been offered in Indiana as listed in Charles Kettleborough, Consti- 
tution Making in Indiana (Indianapolis, 1930), pp. 357-358; Governor McGrath’s inaugural message 
contained ‘“‘this sound business proposal, so often made heretofore,’’ Rhode Island House Journal, 
1945, p. 9; Governor Robert Blue showed the need for the item veto, expressing his regret that he 
was compelled to veto an entire bill in order to kill three unwarranted claims against the state. 
Iowa Senate Journal, 1947, p. 1305. Endorsement of this weapon as a means of stricter executive 
control of state funds was urged on the Constitutional Convention of New Hampshire last year. 
See The Concord (N.H.) Daily Monitor, April 15, 1948. Discussion of legal aspects of the item 
veto is omitted here because of the difficulty in attempting to reconcile conflicting decisions which 
lead to dangerous oversimplifications of case analysis. Major conflicts arise in different jurisdictions 
as to what constitutes an “item,” and whether non-monetary parts of an appropriation bill are 
subject to itemized di 1 





%® With slight modifications, the present writer has followed Professor H. M. Dorr’s classification of vetoes, 
op. cit., p. 104, by noting the principal reason assigned for such action. 
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The state of New York deserves special consideration here because 
of the volume and scope of legislation and the well-oiled machinery for 
its disposition. From 1943 to 1948 inclusive, Governor Dewey vetoed 
1,932 bills of which 871 were messaged or “vetoed with memoranda.” Of 
these, 513 or 59 per cent were vetoed on grounds of public policy or 
expediency, and the remainder were vetoed for technical reasons. Fully 
25 per cent of these vetoed measures were based on administrative memo- 
randa,®™* and an average of 10 per cent of the total bills were disallowed 
by the governor with specific objections because of protests from local 
authorities who strongly advised this action.*? 

In the great majority of these messages, after extended consultation 
with his aides and cabinet officers, consideration of files containing every 
available scrap of material thereon, and hearings in which contending 
pressure groups were given an opportunity to present their respective 
cases, the governor took his full share of the final responsibility in declar- 
ing state policies. Irrespective of whether the vetoes were written by 
Governor Dewey, or his capable teammates, Breitel or Lockwood, the 
messages are characterized by a crisp and lucid diction, skillful marshall- 
ing of the facts, and by ample annotations of the established law and 
practice. 

A few brief excerpts from some recent veto messages are selected to 
reflect the methods and attitudes of various governors with respect to 
their legislative duties. They disclose the impact of omnipresent pressures 
and the inherent political connotations which form the frame of reference 
to this study. 


Bill legalizing “Bingo” games for benefit of churches, etc. Said the governor, 
. . . Under this provision of the Constitution this bill is clearly unconstitutional. I 
could sign the bill and leave it for the courts to strike it down. It would be shirking my 
duty, however, should I ignore the clear mandate of the Constitution and pass the 
responsibility to the courts.” (Thomas E. Dewey, New York, on A.B. No. 47, 1943.) 


“This bill purports to incorporate a university . . . More than any other type of 
incorporation which will bear the seal of State approval, a degree-granting school may 
not be created too hastily and without ample safeguards. Otherwise, a precedent may 
be created whereby irresponsible groups, unlike the sincere people who have sought 
this measure, may obtain the indicia of State recognition and permit them to do great 
harm to the people of this State. The Board of Regents . . . earnestly request disapproval 
of the bill.” (Thomas E. Dewey, on A.B. No. 763, 1944.) 


“The established policy on pension legislation is that action be postponed on all 
Bills involving a present and future tax burden.” (Gov. Dwight H. Green, Illinois, on 
H.B. 211, July 26, 1945.) 





51 The influence of administrative departments in the vetoing of bills is shown by E. M. Scott and Belle 

Zeller, “State Agencies and Lawmaking,” Public Administration Review, Vol. II (1942), pp. 215-218. 
82 Public Papers of Thomas E. Dewey (Albany: Williams Press, 1943-1946), and mimeographed press 
releases of vetoed bills 1947-1948. 
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Bill barring conscientious objectors from state jobs: “The main objection . . . is 
whether it conforms to the letter and spirit of the constitutional provisions guaranteeing 
to every American freedom of worship according to his own conscience. . . . I cannot 
believe that it is in the interest of the public welfare to so punish them.” (Gov. Earl 
Warren, California, on S.B. 407, May 15, 1945.) 


“The Director of Public Health of the City of Pittsburgh has indicated that the 
hospital should continue under the control of the Pittsburgh Department of Health. 
The County Medical Society of Allegheny County is opposed to the proposed transfer.” 
(Gov. Edward Martin, Pennsylvania, on H.B. 884, June 4, 1945.) 


Bill to bar circulation of anonymous handbills or rumors during political campaigns 
. . would pile confusion on confusion.” (Gov. Dwight H. Griswold, Nebraska, on 
L.B. 316, 1945.) 


Legislators had voted themselves two salary raises, one already upheld in the courts, 
“notwithstanding initiated constitutional amendment in force. . . . It seems to me that 
it is neither amiss nor presumptuous to emphatically call this to the attention of the 
legislature and the supreme court. . . . I cannot do otherwise than to maintain to the 
best of my ability the principles of democracy.” (Gov. Sidney P. Osborn, Arizona, on 
H.B. 309, 1947.) 


“As a member of your honorable body for fourteen years I realize the circum- 
stances [and] . . . the sympathy that you have in many of these individual cases. I 
believe, however, in almost every instance Governors for many years have felt it their 
duty to veto bills of this character on the general principle [that] regardless of the 
merits of an individual case, it is a wrong principle of legislation to permit certain peti- 
tioners to gain benefits . . . denied to others in a similar position.” (Gov. Leverett 
Saltonstall, Massachusetts, on H. 1265, April 27, 1943.) 


“This bill would change the established procedure in the postion of the parties 
on election ballots . . . In my opinion it would be political chicanery.” (Gov. Murray 
Van Wagoner, Michigan, on S.B. 45, May 17, 1941.) 


“The dictator of the lower coast spends 60 days fighting the poor, the sick, the 
schools and the roads. But he wants the salary of his henchman raised at the expense 
of the public. . . . ‘Consistency thou art a jewel.’” (Gov. Sam H. Jones, Louisiana, on 
H. 567, 1942.) 


“It is my sincere belief that the rights of voters in a democracy supercede the 
rights of parties. . . . Overwhelming majorities are apt to be dangerous in government. 
. .. I have been elected to this high office as a Republican. But even were I elected 
under any other party designation, my conscience would not permit me to sign this bill 
because it violates the fundamental principle of freedom of choice to run for public 
office on any party ticket.” (Gov. Walter S. Goodland, Wisconsin, on S. 83, June 8, 
1945.) 


“Since the adjournment of the General Assembly there has been a storm of protest 
against both the procedure followed and the provisions of the bill. . . . Many veterans 
and their representatives have requested that the tax provision be vetoed at this time 
because of inability to buy or build houses.” (Gov. Wm. P. Lane, Maryland, on H.B. 
843, 1947.) 


(All italics in the above quotations have been supplied by the author.) 


Despite the fact that most state legislatures pass more than 75 per 
cent of all bills by unanimous vote, or with little opposition, vetoes are 
seldom overridden on these same measures. The apparently abrupt re- 
versal of opinion on reconsideration is not so great an inconsistency. Penn- 
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sylvania is quite typical: of the vetoed bills in 1947, 72 per cent were 
passed unanimously, 12 per cent by a divided vote and only 7 per cent 
with strong opposition. From a careful check of the data and the testi- 
mony of one of the most competent legislative researchers, Dr. Frederic 
H. Guild of Kansas, “. . . the records show that legislatures almost auto- 
matically sustain the governor whenever his veto message indicates any 
real weakness in the bill, or even a firm stand on his part.” ** Failure of 
many assemblies to distribute their work more evenly over the whole 
session to avoid the traditional congestion near the end is another reason 
why, with inadequate time, or after adjournment, the governor thus has 
an almost absolute veto. Legislative ineptitude is as controlling a factor 
in this development as is the growth of the other powers of the chief 
executive.** 

To sum up: constitutionally, the governor’s veto power today is at 
its zenith and the trend is toward strengthening it. The statistics for 
recent years do not yield many startling results but the percentage of 
vetoed bills which were overridden has declined almost to the vanishing 
point. If this represents a sustained trend, it is definitely of considerable 
importance. The “pocket veto” is regularly exercised in about one-half 
of the states which permit its use, though vigorously in only several of 
these. The item veto has been somewhat less drastically invoked than 
formerly, but it retains a measure of popularity as a “gun behind the 
door.” The doubts pertaining to its efficacy as an instrument of budgetary 
control which were cast upon this device by Professor Wells some twenty- 
five years ago appear to have been well founded in the light of new 
evidence. Governors continue to use their veto powers and to justify their 
exercise of them chiefly on grounds of public interest and expediency. 
There is an increasing reliance of the governors upon administrative 
memoranda in support of their veto messages. Finally, one should note 
the great variation in statistical methods and in state constitutions with 
regard to the governors’ veto powers. However, one can not ignore the 
bundle of intangible factors which comprise the extra-constitutional influ- 
ences of the governor for they are often more important than either the 
legal powers or the cold figures of vetoes. In many states the legislatures 
have gradually yielded control to the governors. This clustering of power 
in the chief executive has on the whole appeared to meet with public 
approval. It remains to be seen whether, even with the advancement 
that has been made in the field of legislative research and planning, the 
legislatures can recapture their erstwhile influence and prestige. 


53 Dr. F. H. Guild to W. Brooke — letter of July 17, 1947. See Pennsylvania, History of Bills, 
Senate and House, Final ed., 


54 Farmer, op cit., pp. 182-184, and <l op. cit., p. 946 provide the most recent studies which have 
commented on this point. 





THE TECHNIQUE OF LICENSING 
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University of New Mexico 


Why License? 
QO: ALL FORMS of action by government, licensing is one of the 


most frequently used and least appreciated. 
More than three thousand years ago Egyptians believed that 
a passport to heaven could be secured on payment of the proper license 
fee. The histories of many ancient peoples reveal licensing systems of 
great variety. The administrative power to issue licenses was well estab- 
lished in common law and was well understood by the English colonists 
in America.? 

At present, it is probable that licensing will increase in importance, 
since “a licensing system is the path of least resistance” to efforts at 
control, since it offers great flexibility in administration, and since “private 
interests are usually able to accommodate themselves to it without undue 
difficulty.” * 

As a result of an evolutionary process, licensing systems have many 
forms and shapes. One of the most useful conceptions of modern licens- 
ing is that of “the administrative lifting of a legislative prohibition. The 
primary legislative thought is not prohibition but regulation.” * On the 
one hand, a license may be issued gratuitously; on the other, the purpose 
may be to raise money, in which case the form usually is called a license 
tax.5 

In the present world in which we live, the majority of individuals 
often do not trust each other completely. This may be an undesirable 
situation; yet, it is one that must be faced. Consequently, a practical 
solution to the problem is necessary. More by chance than otherwise, 
licensing has been used as a method for accommodating public and private 
interests. It therefore is important to note what a well-administered licens- 
ing system can do. Licensing can: 

(1) Insure adequate knowledge and skill in particular occupations, (2) raise the 
standard of services offered to the public, (3) fix moral responsibility on those engaged 


in occupations affecting the public health and welfare, (4) guarantee financial responsi- 
bility in occupations involving the handling of other people’s money, (5) protect the 


1 James Henry Breasted, A History of Egypt (revised edition; New York: Charles Scribner’s Sons, 1909), 
pp. 249-250. See also Gordon Childe, What Happened in History (New York: Penguin Books, Inc., 
1946), pp. 149-150. 


2Leonard D. White, ——. oe the Study of Public Administration (revised edition; New York: 
Macmillan Co., 1939), p. 


3 Ernst Freund, “Licensing,” * eo li of the Social Sciences, Vol. IX, p. 451. 
4 Ibid., p. 447. 
5 Loc. cit. 
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public from fraud and dishonesty, (6) provide for the health and safety of workers in 
certain trades, (7) protect the consumer from goods or services that might: prove dan- 
gerous, (8) eliminate graft and illegitimacy in certain business fields for the benefit of 
honest enterprisers, (9) encourage citizenship and residency in a particular area, (10) 
help prevent minor economic crises by precluding overcrowding in certain businesses 
and trades, (11) aid in general law enforcement and the reduction of criminality, 
(12) absorb part of the locale’s handicapped population by restricting licenses in partic- 
ular spheres to the blind, maimed, etc., and (13) provide the average citizen of limited 
time and money with a swift, simple and inexpensive administrative avenue of redress 
against petty abuses.® 


In view of the thirteen excellent features of licensing mentioned in 
the quotation above, legislatures should consider the possibility of impos- 
ing license requirements in various additional circumstances. Carefully 
and thoughtfully applied, licensing can go far toward solving many of our 
modern problems, especially those relating to swift advances in both 
physical and social knowledge. On the other hand, any of the thirteen 
uses can be so applied as to restrict or destroy areas of free competition, 
or thought, if the legislature should yield primarily to the pressures of 
narrow and specialized interests. 


GovVERNMENTAL METHODS 


Before describing the specific elements of licensing, it is necessary to 
consider licensing in its relationship to other governmental activities. In 
the United States, there are numerous coercive and non-coercive ways by 
which the various governments achieve their ends. The principal internal 
powers of compulsion include the taxing power, eminent domain, police 
power (the general, power to regulate persons and things), civil and 
military draft, and the penal power.’ This classification is perhaps one of 
the most logical possible. Yet it deals with powers as such. This essay 
suggests another system of classification to show the operations of govern- 
ments, since a more functional approach is desired. For the purposes of 
this study, the following are the major means by which governments in 
the United States ordinarily achieve their ends: education, examination, 
prior permission, aid, direction, and supersession.* This system of class- 
ification has the disadvantages that there exists a considerable degree of 
overlapping in categories and that it is not all-inclusive; it has the advan- 
tages that it is a workable tool showing how governments in the United 
States actually operate, and that it suggests further developments in gov- 
ernmental techniques. 


6 Blanche Davis Blank, “Licenses Can Be Policemen,’’ National Municipal Review, Vol. XXXVII, No. 2 
(February, 1948), pp. 73-74. 


7 William Anderson, The National Government of the United States (revised edition; New York: Henry 
Holt and Co., 1946), p. 6l. 


8 This system of classification was developed by Drs. Finla G. Crawford and Spencer D. Parratt, of 
Syracuse University. It has been mentioned in White, op. cit., p. 177 n. The adaptation and 
interp ion p d in this article, however, are entirely the author’s responsibility. 
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In order to achieve desired ends, governments in the United States 
use the following devices: 


Education. Public education is a powerful means by which opinion 
is molded. Closely related to this are such methods as: propaganda; 
publicity; declaration of public policy; declaration of obligation with no 
sanction for non-observance; establishment of voluntary standards, com- 
mercial and otherwise; governments acting as model employers; educa- 
tional campaigns, such as those related to traffic; demonstrations, such as 
are performed in much of the work of county agents; and conferences.°® 


Examination. The primary examining powers of governments gener- 
ally are requirements in connection with auditing, uniform accounting, 
reporting, and inspection of personnel, plants and facilities. Legislative 
investigation is a type carried on directly by the law-making body. 


Prior permission. The two primary methods of making action illegal 
until permission has been obtained are registration and licensing. 


Aid. The powers usually available to governments for providing aid 
to private persons and groups, and to public bodies, include giving infor- 
mation and advice, acting as conciliator or mediator, lending personnel 
(especially experts), granting money and credit, maintaining a favorable 
taxation system, and granting permission to use facilities and equipment. 
These powers, of course, include the negative concept—the refusal to 
grant aid—in order to force compliance or to achieve other desired results. 


Direction. Governments can fix standards and establish modes of 
behavior (including the right to regulate or to prohibit many activities). 
This aspect of licensing is supported primarily by taxation, police, military 
and penal powers. However, standards may be set by much more subtle 
means such as grants-in-aid, tax offsets, and many other techniques which 
may or may not overlap other devices. When governments prefer not to 
act themselves but desire others to perform assigned tasks, standards often 
are established through contractual modes. 


Supersession. Three types of supersession are quite common: emi- 
nent domain has been recognized for a long period; in times of emergency 
or in situations where action is urgent, summary processes of a wide 
variety are permitted; and performance of contracts may be taken over 
when private parties fail to fulfill their obligations. Governments, in 
addition, frequently purchase or start enterprises many of which compete 
with or replace institutions traditionally thought of as “private” in nature; 
government corporations and “authorities” are typical of this development. 


® The items in this paragraph were suggested largely by White, op. cit., pp. 465-483. 
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In determining governmental policy, legislators and executives some- 
times seem to place considerable reliance on purely fiscal techniques. This 
certainly is not unusual. One has only to recall Hamilton’s classic words 
that “a power over a man’s subsistence amounts to a power over his 
will.” *° However, as illustrated above in the summary of governmental 
methods, there are many ways in which to work. A wise choice as to 
the devices to be used for the construction of a governmental program 
is the first step toward sound action in the interests of the individual and 
the public. 


ELEMENTS OF LICENSING 


Careful attention must be given to the merits and demerits of licens- 
ing in each particular situation. Then the possibilities of licensing must 
be fitted in with the other methods of government. If it should be decided 
tentatively that a licensing system should be adopted, certain specific 
points should be examined. These include: 


Administrative considerations. A licensing system “operates auto- 
matically, putting the burden of moving upon the individual affected, 
making the official action merely responsive to an application, with all 
the advantage that this implies. The mechanics or technique of the 
permit may be, and usually is, simpler than that of the order; and in the 
case of a contest, the incidental delay operates against the individual.” ™ 
On the other hand, a licensing system which requires the handling of a 
great number of cases may be undesirable because its operation is burden- 
some or ineffective. In addition, a licensing system may become perfunc- 
tory (to the point of becoming merely a method of raising money) so 
that it loses any control element.?? 


Legislative considerations. The legislative “task of making provisions 
effective against resistance or non-observance” is simpler in the case of 
license requirements than it is in the case of directing powers.’* However, 
“the directing power offers the advantage that it can be conferred as a 
blanket power by mere reference to general categories of abuse or illegality, 
without specification of the classes of business or activities in connection 
with which they arise; while licensing requirements must be specific.” 4 


%” The Federalist, No. 79. 


11 Ernst Freund, Qeettnsine Powers Over Persons and Property (Chicago: University of Chicago Press, 
» P- ° 


12 Ibid., p. 61. 
33 Loc. cit. 


%4 Loc. cit. 
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Private-interest considerations. Licensing frequently is a convenience 
to private interests, since they generally know how to accommodate them- 
selves to such requirements. On the other hand, the individual occupies 
a better position in the face of certain other governmental methods than 
of licensing requirements, at least as a matter of theory.'® 


If it is definitely decided to adopt a licensing system after careful 
consideration has been given to factors concerning administration, legisla- 
tion, and the public, then a whole series of practical decisions must be 
made: 


1. What is the specific purpose or purposes of the proposed licensing 
system? If this cannot be answered definitely and candidly, the system 
adopted is unlikely to be satisfactory and probably will not protect the 
public sufficiently. 


2. Should the license be easy or difficult to obtain? If the license is 
to be obtained readily, the procedure should be to issue it unless there are 
substantial reasons for denying the license; if the license is to be granted 
to only a limited number of persons, or if rigid qualifications are necessary, 
then the person asking for the license should be required to prove that he 
is entitled to receive the desired permit. 


3. Is one purpose of the license to obtain revenue for the govern- 
ment? If licensing tends in the direction of a license taxation system, then 
the license fee should be set at a point that will achieve an optimum 
return. If the purpose is to discourage a particular type of activity, then 
a high fee should be required. If the purpose is merely to secure a type 
of registration, no more than a nominal fee should be asked. Many licens- 
ing systems are unsuccessful because the fee is placed at the wrong level. 


4. What should be the administrative organization? The manner 
in which licenses can be obtained and revoked should be outlined in con- 
siderable detail. The administrative agency should be required to issue 
regulations to supplement the legislative intent. Generally, an increase in 


the number of boards is to be avoided. 


5. What should be done to see that the licensing system is properly 
administered? In order to secure efficiency, the administrative organiza- 
tion designated to operate the system should be given wide authority. 
However, upon final action by the administrative agency, any interested 
party, including the government in certain instances, should be allowed 
to take the matter to court. The administrative findings of fact, if sup- 
ported by substantial evidence, should be conclusive. 


15 Ibid., p. 62. 
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6. Should other elements besides licensing be included in the system? 
Revocation of a license might be too heavy a penalty for certain offenses; 
therefore, a scale of fines might well supplement the system. Inspection 
might be instituted to determine whether the conditions under which the 
license was issued are being fulfilled. Similarly, a wide variety of tech- 
niques might be used to supplement what otherwise would be a single 
method for achieving desired ends. 


If a serious attempt is made to consider carefully at least these six 
elements before establishing a licensing system, there is little danger that 
an unworkable or essentially useless scheme will be adopted. However, 
only constant legislative attention accompanied by appropriate revisions 
can achieve a really first-rate program, since the fine points in licensing 
are many, frequently technical, and often not readily apparent. 
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Soviet Politics at Home and Abroad. By Freperick L. ScHUMAN. (New 
York: Alfred A. Knopf. 1946. Pp. xxii, 663, xxv. $4.00.) 


Where it was once the vogue to praise Russia it has now become 
popular to damn her. In academic circles this is accomplished with 
longer words and more subtle phrases than in the Chicago Tribune, but 
nevertheless the professors, with few exceptions, have also caught the 
spirit. Frederick Schuman is one of the exceptions. Though his Soviet 
Politics is often critical of the present Russian regime, the book, on the 
whole, may be categorized as “sympathetic toward the USSR.” As such 
it has been widely and vociferously condemned by those critics who re- 
flect the temper of the times. This reviewer, like many others, does 
not agree with some of Professor Schuman’s historical interpretations and 
value judgments. However this is no reason to call the book a pack of 
lies, as has been done by some critics (even if in more tactful and pro- 
fessionally respectable wordage). In recent times this type of “criticism” 
has appeared all too often in our learned journals. It does not speak 
well of our profession. Dr. White recently expressed this sentiment best 
when he stated: “Whenever the author [of a book under review] be- 
longs to the reviewer’s political faction, he is acclaimed as a profound 
scholar and his book is deemed a superlative contribution to the under- 
standing of the riddle of the Moscow sphinx. On the contrary, should 
the shade of the author’s own sympathies belong to a part of the po- 
litical spectrum remote from that of the critic, a loud ‘écrasez l’infamel’ 
warns the readers that the author is Red, White, fellow traveler, or friend 
of Mr. Hearst, without much regard for the objective merits of the book 
reviewed.” 

Professor Schuman’s latest work is comprehensive in scope, covering 
in detail the history of the Bolshevik movement, analyzing the Soviet state 
and the Communist party, and providing an exhaustive review and analy- 
sis of Russian foreign policy. 

The mass of material presented in this book is in fact one of 
its great shortcomings. Having used the work as a text, it can be said 
that the students (who really should review such texts) call it “wordy” 
and complain that much of the material is “surplus” and not really 
necessary. 

The chapters and sections are given typical “Schumanese” titles 
(“Faith and Works,” “Swords and Plowshares,” “Promised Land”). This 
makes for colorful reading but is not of much value to the student who 
wants to check the author’s version on a particular point. However an 
excellent index as well as several valuable appendices, and an interest- 
ing section of notes on bibliographical material compensate for this ap- 
parent defect. 

121 
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The author freely quotes from everyone and everything—from Wal- 
ter Duranty to the official history of the CPSU. This again makes for 
interesting reading. The reviewer considers it a just criticism to state 
that Professor Schuman often accepts questionable documentary mate- 
rial to prove a point—perhaps a preconceived point. Nevertheless, the 
documentation available to Americans on many vital matters dealing 
with the Soviet Union and its history is inadequate for an objective 
evaluation at his time. Under these circumstances, Professor Schuman is 
entitled to his opinions. 

In spite of the many criticisms that have been and will be made of 
Soviet Politics, its author remains one of the most stimulating text writ- 
ers in this country. Written with all the flamboyance and eloquence of 
his previous works, Soviet Politics has no peer as a text that will equally 
arouse a student’s interest in the subject. The instructor may find himself 
spending too much time in an attempt to refute the text, but his stu- 
dents, after a session with Schuman, will appear in class full of fire, 
eager to praise or condemn the night’s reading assignment. If only we 
had more text writers like Frederick Schuman! 


University of Utah. S. Grover Ricu, Jr. 


Chinese-Russian Relations. By Micuet N. Pavtovsky. (New York: The 
Philosophical Library, Inc. 1949. Pp. vii, 194. $3.75.) 


Mongolia, or rather Outer Mongolia, is the focus of discussion of 
this interesting monograph on Chinese-Russian relations. Hence a more 
appropriate title for the book would have been either Outer Mongolia 
in Chinese-Russian Relations, or Chinese-Russian Rivalry over Outer 
Mongolia. The author traces Chinese-Russian relations which, in his 
opinion, have for nearly 300 years revolved essentially around Outer 
Mongolia. 

This study would have been more adequate if other than Russian 
sources were more extensively consulted. The author’s thesis of unag- 
gressive, innocent, and altruistic Russian intentions, Tsarist or Soviet, rel- 
ative to Outer Mongolia cannot be wholly accepted. Russian intervention 
from 1912 on, if not earlier, can definitely be traced to her political and 
military defeat by upsurging Japan in 1905 in the contest for suprem- 
acy in northeastern Asia, especially in Manchuria and Korea. Russia was 
thrown back to the north, and this prompted her, for strategic reasons, 
vis-a-vis a victorious Japan, to covet Outer Mongolia, not only as a 
counterpoise to formidable Japanese territorial gains on the Asian main- 
land, but also as a point d’appui from which to reach southward by way 
of eastern Inner Mongolia and northern China eventually to the warm 
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waters of the Gulf of Chihli and the Yellow Sea. This direction of 
Russian expansion in the Far East, however, was eventually made unnec- 
essary by World War II. As a major part of the price demanded for 
her participation in the final crushing of Japan, which was secretly 
agreed to and paid for by Great Britain and the United States at China’s 
expense, Soviet Russia, in addition to regaining control over Manchuria, 
had Outer Mongolia detached and, with delivery guaranteed, handed 
over to her at the conclusion of the war. If Outer Mongolia is not now 
an integrated part of the USSR, it certainly ranks inside of the huge 
and expanding Soviet orbit as another member of the growing satellite 


family. 
said N. Winco Maun. 
University of California. 


The United States in World Affairs, 1948-1949. By Joun C. CAMPBELL. 
(New York: Harper and Brothers. 1949. Pp. xvii, 604. $5.00.) 


This volume can be recommended without hesitation. It is written 
in attractive and readable style which does not lack dignity or precision. 
It gives a broad treatment over a wide field and at the same time does 
not lack detail. The author compresses an extraordinary amount of fact 
and interpretation within his 541 pages of text. He has maintained ob- 
jectivity, although on occasions the reader may be inclined to place a 
different emphasis upon various aspects of policy. 

To those who have been reading annual surveys of international 
affairs from the time of the first appearance of Toynbee’s volumes, an 
interesting problem presents itself. In both the Royal Institute of Inter- 
national Affairs and the Council on Foreign Relations volumes, the 
yearly surveys have been marked by considerable ability. Year by year 
the picture is painted, and yet at the end of a quarter of a century we 
see the cumulative effect of the widening crises, which seems to be more 
than the sum of the annual parts. 

The contradictions which have developed in most national policies 
have undoubtedly been due in part to the, nature of foreign policy itself, 
for foreign policy is not an easy matter. In a democracy as well as a 
dictatorship, it may be distorted by internal political factors. In part, 
the difficulties may arise from sharp ideological conflicts, although it may 
not be easy to detect how far the ideology is the servant and how far 
it is the master of power politics. The growing influence of war and 
preparation for war upon policy and the difficulties of reconciling that 
fact with democratic institutions may also be mentioned in this connec- 
tion. It is possible that the world has entered an international period 
in which the political and social categories of a modern era are prov- 
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ing to be inadequate for the national foreign policies of both Eastern or 
Western powers. Consequently, we may be stumbling or, perhaps, back- 
ing into a new era. We may be attempting to combine contrasting, if 
not contradictory methods, as exemplified in the United Nations Charter 
and previously the League of Nations’ Covenant. 

The volume under review suggests something of these dilemmas. 
The annual surveys may resemble the watching of a sunrise or sunset; 
looked at in small enough time units, we may not see a visible change in 
color tone, but after a certain period we see a difference in kind as well 
as in degree. Dawn has replaced darkness; darkness has succeeded twi- 
light. In human affairs political and other mutations occur, and in cer- 
tain periods of history events take on a two-dimensional aspect which 
the annual survey may not always be able to encompass. This judgment 
in no way questions the need and value of the year-by-year studies; it 
merely suggests the desirability of supplementing them with a critical 
examination of the basic assumptions upon which modern foreign policies 
have been based in order to see whether the fundamental problems con- 
fronting foreign policies may not have changed radically, owing to the 
cumulative effects of new forces operating within the world. 


University of Washington. LINDEN A. Manper. 


Major Problems of United States Foreign Policy, 1949-50. (Washington, 
D. C.: The Brookings Institution. 1949. Pp. xv, 492. $3.00.) 


The aim of this‘ volume, like that of its predecessors, is “to keep to 
focus on the essentials of the policy-making process knowledge that has 
been or is being acquired from other sources”; the technique is based 
on the “problem approach.” 

Part I (pp. 3-51) sets forth the present position of the United States 
in world affairs. Part II (pp. 55-290) reviews the major problems of 
American policy in the United Nations, Europe, the Mediterranean and 
Middle East, East and Southern Asia, the Western Hemisphere, as well 
as in economic relations, human rights and fundamental freedoms, and 
national military power. Part III (pp. 293-472) contains three problem 
papers—“American Assistance to Undeveloped Areas,” “Indonesia,” and 
“European Integration.” 

In Part III the authors analyze the problems on a much wider can- 
vas than in Parts I and II, and are thereby enabled to give a much 
fuller, more detailed, and more analytical treatment than in, for exam- 
ple, the United Nations section, where nine problems are treated in a 
little over thirty pages. The result is that the judgments in such com- 
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plex questions as the veto, the future of the Little Assembly, the proce- 
dures for peaceful settlement, and others, must be so general or so 
heavily concentrated as to conceal much of the expert thinking that went 
into this volume. The more extended treatment in Part III does not 
run into this difficulty and, to the reviewer at least, provides consider- 
ably greater stimulus and satisfaction both from a personal and a teach- 
ing point of view. 

The volume under review is described as being “somewhat more 
analytic in character” than previous volumes. The excellence of the 
analysis appears more clearly in the three problem papers, and the pres- 
ent reviewer in all diffidence ventures to express the hope that the out- 
standing research capacities of the Brookings Institution will find ex- 
pression in more emphasis on longer analyses. The reportorial func- 
tions of a more general character can perhaps be left to less expert hands. 


University of Washington. LinDEN A. Manper. 


On World Government, or De Monarchia. By DANTE ALIGHIERI. Trans- 
lation by HeErBert W. SCHNEIDER. Introduction by Dino BiGonaiarI. 
(New York: The Liberal Arts Press. 1949. Pp. xiv, 61. 40c.) 


The Little Library of Liberal Arts, under the general editorship of 


Oskar Piest, has made available at very low cost a number of first-rate 
and previously hard to acquire texts in philosophy and political thought. 
The present work, which without great loss omits or abridges a few chap- 
ters in the original, is, indeed, number 15 in the series. As the trans- 
lator, Professor Herbert Schneider, points out in a brief preface, in which 
he also indicates the best texts, the De Monarchia is of extraordinary 
significance in our own day. Professor Bigongiari provides justification 
for this claim in a brief, yet lucid, introduction, which is also a summary 
digest of Dante’s main principles. The last of these principles that the 
“lay universal Empire is and must remain Roman” (xiii), may seem 
remotely relevant, though it properly implies not nationalism or localism, 
but universalism. Dante’s second major principle, that of the independ- 
ence of his universal state from any church control, raised by indirection 
the awkward problem of rendering constitutional its authority, a problem 
easier to solve given a unity of faith and of allegiance to agreed ethical 
principles. Nevertheless, in some ways the issue was more difficult for 
Dante’s day than for our own. Although Dante did not deny admin- 
istrative authority to lesser rulers, he did want, as his first principle, the 
world united under a single emperor. In this Dante failed to assess realis- 
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tically the dangers of absolute power, even though he insisted that the 
ruler must rule also as a servant of a universal ethic, serving a universal 
humanity, and that he must be limited and directed by his own clear 
vision of the need of such service. 

Since these were Dante’s essential principles, it should be unnecessary 
to protect those responsible for this translation from any accusation that 
they are using a current concern and movement to give to the work of a 
medieval thinker a significance not properly its due. De Monarchia did 
in fact mean to its author world monarchy, just because he felt that any 
divided authority would prevent the unity and peace that were necessary 
if men’s energies were to be liberated and used creatively. In truth, Dante 
anticipated the later doctrine of sovereignty, but, with a logic superior 
to that of subsequent advocates, saw that such sovereignty was possible 
only within and for a world order. We today reject his concept of an 
emperor; but we nonetheless have to ask ourselves whether we can solve 
the problems of international relations without a world constitutional 
government as the means to realize Dante’s prophetic insights, while 
avoiding the dangers of empire. Those insights were equally true then 
and now. Now, however, we have the means to implement them, and 
the atom bomb has put pungent emphasis on the necessity of utilizing 
those means. 


Tuomas I. Coox. 
Johns Hopkins University. 


A Dictionary of International Affairs. By A. M. Hyamson. (Washing- 
ton, D.C.: Public Affairs Press. 1949. Pp. 353. $3.75.) 


The lack of a preface leaves the reader at something of a loss to 
explain the aims of the author in compiling this dictionary. Apparently 
the audience primarily in mind is the reader of newspapers who feels ill- 
informed about recent events. The emphasis is confined to the post-World 
War I period, and the entries relate for the most part to political: and 
geographical entities and to various international agreements. The “isms,” 
natural resources, and other miscellaneous items are given some attention. 
The treatment of each is briefly descriptive with no suggestions of a biblio- 
graphical nature. The entries give access to the barest factual details and 
are not designed to be of value to the political scientist or historian. 
Such abstractions as sovereignty, balance of power, and international or- 
ganization, which from the standpoint of disciplined thinking suffer 
badly from confused meanings, are not among the entries. 


Indiana University. Epwarb H. Buenric. 
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The Freudian Psychology and Veblen’s Social Theory. By Louis SCHNEI- 
DER. (New York: King’s Crown Press. 1948. Pp. vii, 270. $3.25.) 


The author describes his main problem as the investigation of the 
relation of the individual as seen by clinical psychology to the social 
order as seen by social theory. For this purpose he compares the writings 
of Freud and the Neo-Freudians with the work of Veblen. 

The interpretation of Freud is misleading at some points and am- 
biguous at others. One of Schneider’s main criticisms is that Freud’s 
psychology is so biological in orientation that it is difficult, if not impos- 
sible, to account for socialization. “The natural man,” he says, “is al- 
ready conceived to be so partially and arbitrarily constituted that a very 
considerable number of the rules to which he will find himself forced 
to comply will at once appear as unwelcome impositions.” This state- 
ment, as many others, attempts an explanation of what is called Freud’s 
anarchism. This reviewer finds it difficult to understand how anyone 
familiar with the Freudian conceptions of the ego and super-ego could 
accuse Freud of ignoring the influence of the social environment. Even 
Mr. Schneider, somewhat reluctantly, recognizes this influence in the 
development of the super-ego, but seems to regard this concept as an after- 
thought, and one which is not to be considered as an integral part of 
Freud’s theory, as it really is. 

Mr. Schneider’s comparison of psychoanalysis and the work of Veb- 
len leads him to the conclusion that the neo-Freudian modifications of 
the master provide the best available psychological basis for social theory. 
This conclusion may be true, but it is not demonstrated since there is no 
careful evaluation of the psychological evidence. It seems to rest on the 
preference which many sociologists show for a type of psychology which 
is more consistent with some of their own basic premises, among which 
is the assumption of an almost unlimited plasticity of the human being 
and hence the possibility of making almost anything out of him. The 
author also generalizes on the relations between clinical psychology and 
sociology as follows: that the former must see “the individual in terms 
of the particular organization of values he represents,” and that there is 
congruity or interdependence between the phenomena of the psychologi- 
cal and institutional orders. These conclusions are sound enough, but 
hardly new or unusual and would not seem to warrant such a pains- 
taking, long-winded analysis. An increasing number of social scientists 
have, in recent years, been interested in the application of psychoanalysis 
to the explanation of social phenomena, but it is doubtful whether this 
book contributes much. to the clarification of that relationship. 


Reed College. Mavre L. GotpscHMIDT. 
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Legal Philosophy fror: Plato to Hegel. By HUNTINGTON Cairns. (Balti- 
more: The Johns Hopkins Press. 1949. Pp. xvi, 583. $7.50.) 


A Fragment on Government and An Introduction to the Principles of 
Morals and Legislation. By JEREMY BENTHAM. EDITED WITH AN 
INTRODUCTION BY WILFRID Harrison. (Oxford: Basil Blackwell. New 
York: The Macmillan Company. 1938. Pp. Ixviii, 435. $2.25.) 


Huntington Cairns’ third book in the field of jurisprudence presents 
essays on Plato, Aristotle, Cicero, Aquinas, Bacon, Hobbes, Spinoza, Leib- 
niz, Locke, Hume, Kant, Fichte, and Hegel, with introductory and con- 
cluding chapters. The Preface says that a projected fourth volume, The 
Elements of Legal Theory, will expand and apply the conclusions of the 
preceding three. 

The essays have all been executed with the most scrupulous scholar- 
ship. They fall, however, into two classes. Where the author treated has 
developed a systematic jurisprudence, Mr. Cairns follows the outline with 
clarity and understanding. But with authors like Plato and Aristotle, who 
left no single sustained discussion of law, Mr. Cairns has assembled all 
the relevant passages without attempting to explain inconsistencies, to 
determine which are the controlling ideas and which the deviations, or 
to discover the underlying assumption which brings order into the ap- 
parent contradictions. This uncritical acceptance of all utterances at face 
value seems to this reviewer to have led Mr. Cairns, like his predecessors, 
into serious error on more than one occasion. 

Mr. Cairns is primarily interested in legal philosophy for the assist- 
ance which it can give in the administration of justice. He continually 
undertakes to apply the ideas discussed to Anglo-American decisions 
and statutes. He thus brings into play a very extensive acquaintance with 
both English and Roman law. This approach might well be called prag- 
matic, and in the concluding chapter Mr. Cairns explicitly declares his 
adherence to pragmatism. This is in keeping with his shirking of the 
problems of formal jurisprudence, a shirking evidenced when he raises 
the question whether law is a univocal term and abandons it as un- 
profitable. Nevertheless, the book shows a strong bias toward a concep- 
tualistic jurisprudence which assorts ill with pragmatism. 

However the reader feels about Mr. Cairns’ philosophical orientation, 
he is certain to find much that is valuable in the discussion of the various 
authors, enriched as it is by reference to legal literature and legal prob- 
lems of a practical order. 

The chief omission in Mr. Cairns’ list of authors is the name of 
Bentham. Fortunately this want is more than made good by Wilfrid 
Harrison’s edition of the Fragment and the Principles of Morals and 
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Legislation. The introduction is at once expository, critical, and appre- 
ciative. Bentham emerges from the analysis as a man of very consider- 
able powers and very considerable importance. Mr. Harrison’s essay 
is a real contribution to the literature of Benthamism and of political 
theory. This volume is one of several classics in political thought which 
have been republished in attractive form and substantial cloth binding 
at a very reasonable price by Basil Blackwell and Macmillan. 


University of Utah. Francis D. WorMUTH. 


History of Economic Thought. By Lewis H. HANey. (New York: The 
Macmillan Company. 1949. Fourth Edition. Pp. xxii, 996. $5.00.) 


History of Economic Thought has been for many years a standard 
textbook in its field. The fourth edition consists essentially of a reprint 
of the first thirty-three chapters of the third edition, with an expansion 
of the remainder of the third edition and an added discussion of the 
contemporary economists. 

The completely new portion of the text consists of several chapters. 
After a discussion of Wicksell, a section called “The Critics of Neo- 
Classicism” is given. This section includes chapters on business cycle 
theory, monopolistic and imperfect competition, Veblen and institutional- 
ism (a reprint of the same chapter in the third edition), Keynesian econo- 
mics, general equilibrium theory, and econometrics. A synthesis con- 
cludes the “Critics”; this consists chiefly of Lewis Haney’s views regarding 
the direction in which contemporary theory seems to be going. 

The concluding part of the book, a “General Appraisal,” has been 
expanded and reorganized into two chapters rather than one as in the 
previous edition. It is a general review of the broad outlines of the 
development of economic thought, consideration being given to such items 
as the prescientific period, the beginning of scientific economics, present 
conditions and trends, philosophy and method, and the scope of eco- 
nomics. 

The title of the book remains an accurately descriptive one. Haney 
has discussed economists and their philosophies and ethics; he has not 
presented a critique of economic theory. Joan Robinson and Edward 
Chamberlin are included in “Critics of Neo-Classicism” along with Thor- 
stein Veblen. A critical analysis might stress the line of development 
of economic theory from Alfred Marshall and the Austrians to Robin- 
son and Chamberlin; and the direct and forceful rejection of such theory 
by Veblen, whose work represented the core of institutionalism. General- 
equilibrium theory and econometrics may be said to stem, at least in 
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part, from Marshall and “marginalism”; as developments in economic 
theory they might be treated as such. Even Keynes, who criticized mar- 
ginal theory, employed it in his “General Theory.” A history of modern 
economic “theory,” as distinct from economic “thought,” is probably still 
to be written. 

The contribution of this latest revision lies in its succinct account 
of the modern economists, i.e., those since about 1920. Haney’s dis- 
cussion of these is a necessary one, although students are generally 
familiar with all of the works he mentions. The actual organization of 
this knowledge and the presentation of it in a relatively comprehensive 
treatment represents a desirable addition to economic literature. 


University of Utah. Howarp L. BALsLey. 


Progress and Power. By Cart Becker. Introduction by Leto GerrsnHoy. 
(New York: Alfred Knopf. 1949. Pp. xlii, 116. $2.50.) 


The publisher is to be congratulated for having re-published in a 
handsome volume one of the most provocative and most beautifully writ- 
ten of Carl Becker’s books, which too long has been out of print. Pro- 
fessor Gershoy deserves praise for having contributed a substantial intro- 
duction, in which he not only assesses the significance of these lectures 
in Becker’s lifework, but provides also an intimate portrait of the great 
American historian who, like Gibbon, “never left the age of enlighten- 
ment.” 

In its new edition the book will prove a helpful guide for those 
engaging in the yet unabated discussion about the strength and the limi- 
tations of human reason and the evilness or grandeur of power drives. 
Conjuring an impartial observer, looking down upon the human scene 
for 500,000 years of pre-civilization and 6,000 years allotted to the 
civilized era, Becker surveys the entire course of history of man “in the 
effort to discover a correlation between the extension of his intelligence, 
on the one hand, and the implements of power at his disposal, on the 
other.” (p. 71.) For the author power by itself is not baleful, and for 
whatever destructive ends power has been and will be used, it cannot 
be separated from reason. 

What Gershoy rightly terms Becker’s “brilliant colloquy with him- 
self” is for all its ironical probing into the reasons for the social disloca- 
tion of our days not characterized by the nostalgia for the past which 
deprives man of confidence in the future. The author believes that the 
ever-widening realm of experience which makes for progress has been 
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extended only within the last three hundred years to include the entire 
outer world of nature, and that a time may come when the same matter- 
of-fact knowledge might possibly pertain to the world of human relations. 

Becker was unable to say whether or not that expectation would in 
fact be realized. The decade and a half that has passed since his lec- 
tures were first delivered at Stanford University has hardly strengthened 
the hope that “the pressure of economic distress will teach men, if any- 
thing can, that realities are less dangerous than fancies, that fact find- 
ing is more effective than fault finding.” (p. 111.) 


University of Colorado. Henry W. EHRMANN. 


Patterns of Anti-Democratic Thought. By Davin Spitz. (New York: The 
Macmillan Company. 1949. Pp. xiii, 304. $4.50.) 


This work represents an important addition to the number of recent 
books attempting a redefinition and clarification of the essential princi- 
ples of Western democracy. The meat of it is a careful and cogent 
analysis of the leading versions of anti-democratic thought that have 
arisen in the United States in recent years. This analysis is then used 
as a point of departure for the elaboration of a theory of democracy 
based upon the judicious conclusions of the author’s mentor, Professor 


Robert M. Maclver. 
The frame of reference is as follows: 


The democratic state is seen to contain at least two central ingredients that 
crucially set it apart from all other forms of state. One is the free play of conflicting 
opinions. The other is the constitutional responsibility of the rulers to the ruled... . 
The doctrines of anti-democratic thought are, simply, those ideas which deny the 
possibility or challenge the desirability of democracy: the first by insisting that the 
free play of conflicting opinions cannot have any fundamental impact on the policy 
and composition of government; the second by urging that the free play of con- 
flicting ideas should not have any fundamental impact on the policy or composition 
of government. Anti-democratic theories would, further, and in consequence, argue 
that rulers could not or should not be rendered responsible to those over whom they 
tule... . [pp. 4-5.] 


The publicists discussed include James Burnham, Laurence Dennis, 
Ralph B. Cram, Madison Grant, E. M. Sait, George Santayana, and 
Irving Babbitt. The author’s method is to reveal, through a selective 
use of their texts, the factual and logical errors in the reasoning of his 
antagonists. The conclusion in each case is that a valid refutation of 
democracy, as the author has carefully defined it, has not been estab- 
lished, nor can the various conceptions of the inevitability of an elite 


class or the superiority of a racial, biological, or natural aristocracy be 
sustained. 
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Such a work necessarily involves a certain amount of flogging of dead 
horses, but the enterprise on the whole is worthwhile and well executed. 
Conservative thinkers will no doubt object to the author’s assumption 
that a definition of democracy can be formulated which relegates to 
the community alone the defense of traditional beliefs and institutional 
authority, but they will be challenged by his analysis to avoid the spe- 
cifically anti-democratic implications which these conservative values may 


contain. 
ARNAUD B. LEAVELLE. 
Stanford University. 


Stability. By F. E. Dessauer. (New York: The Macmillan Company. 
1949. Pp. viii, 273. $3.50.) 


During the eighteenth and nineteenth centuries, Western political 
and social thought was dominated by a strong belief in the necessity 
of continuous and universal progress, and the view that all change must 
be for the better was very commonly held. In an era of rapid economic 
growth and unparalleled expansion of the productive forces such a be- 
lief was natural and socially salutary, even if unfounded in its radiantly 
optimistic one-sidedness. Today, those who are convinced of the anti- 
nominian structure of nature and human life have abandoned the belief 
that progress and change are the only activating elements of social de- 
velopment. The study of history shows that the centrifugal and dynamic 
forces in human social life are often retarded or even completely ar- 
rested by centripetal and inertial tendencies which, under certain con- 
ditions, may produce static or even regressive types of human societies. 

If progress and stability are co-relative terms, the relationship and 
interaction between the two concepts would seem to offer a fruitful 
field for sociological research. Mr. Dessauer has made a valuable con- 
tribution to this sector of social science by devoting an entire book to 
the idea of stability and its impact on political, legal, and economic 
developments. To him, the subject appears not only one of historical 
interest, but also of timely significance. He is convinced that, viewed 
from a long-range perspective, our civilization is moving toward a form 
of social organization which will value political integration, economic sta- 
bilization, and social cohesion more highly than social fluidity and un- 
checked economic expansion. The evidence marshaled by him in sup- 
port of his thesis is quite impressive. He describes the attempts to al- 
leviate cyclical crises in capitalist economy through policies of price 
stabilization, regulation of competition, and contraction of production by 
way of cartels or other combinations of producers. He makes the inter- 
esting observation that socialism, though its adherents may favor basic 
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change or even revolution as a means of its establishment, is in the 
last analysis a stabilizing movement whose ultimate aim is a classless 
society not exposed to regular depressions and other disturbing economic 
fluctuations. In the fields of labor and social security, he notes the trends 
to stabilize wages through collective bargaining agreements and to regu- 
larize the general conditions of life by means of old age and health 
insurance or pension systems. He also discusses the endeavors made in 
the international field to preserve the status quo by the creation of inter- 
national agencies entrusted with the task of enforcing peace. 

Dr. Dessauer has written a thoughtful book. The broad perspective 
from which he approaches his problem commands respect, and social 
scientists, lawyers, and economists should find it profitable and stimulat- 
ing reading. 

EpGar BoDENHEIMER. 

University of Utah. 


Western Political Heritage. By Wituiam Y. Extiotr and Nem A. Mc- 
Donatp. (New York: Prentice-Hall, Inc. 1949. Pp. xvi, 1027. $6.75.) 


Somewhat in the manner of the “Masters of Political Thought” series, 
this book combines the advantages of a text and a source book in political 
philosophy by separating commentary from source material. The essays 
are generally excellent, although possibly somewhat “over the head” of 
the average college undergraduate. The excerpts are adequate through- 
out to convey the essentials of the respective authors’ ideas. The work 
will be a welcome aid in courses in political thought, especially on the 
graduate level. 

Certain shortcomings, however, may impair the general usefulness 
of the book. Its concentration on the issue of liberalism, in the sense 
of “constitutionalism” vs. authoritarianism, while not so noticeable in 
the historical part of the book, assumes a more and more confining char- 
acter as one advances toward recent periods. 

All texts on modern political thought are more or less problemati- 
cal. They peter out with Marx and Mill, thence moving down into 
the lower depths of the dictators’ “theoretical” revelations. Possibly, as 
in the present text, some liberal statesmen are included. Thus the stu- 
dent is led to descend from the heights of Plato, Hobbes and Rousseau 
to the rants of the Hitlers and Mussolinis and the commonplaces of the 
Hoovers and Trumans. It may be doubtful whether Duguit and Hauriou, 
Sorel and Ferrero, Mosca and Pareto, Burnham and Laski, Heller and 
Kelsen, Smend and Schmitt (a few of whom are mentioned in the 
essays but not in the sources) are or were latter-day Platos. But might 
not the theory of modern totalitarianism be much more revealingly 
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represented by one of its ideologists, such as Carl Schmitt (who, in his 
Die Diktatur, has clearly restated the principles of dictatorship), rather 
than being illustrated by selections from the practitioners of violence them- 
selves? From the readings in the present text one would gather the im- 
pression that, apart from the issue of constitutionalism, very little is 
being said in our days about the great traditional issues of political phi- 
losophy: the nature of the state and the bases of the law, power and 
ethical norm, sovereignty, etc. 

Similar objections concern theories of international relations. Ex- 
cept for some scattered remarks in the historical part of the text, they 
are taken up in the last chapter of the book, which is more concerned 
with the issue of democracy vs. world communism than with basic 
theoretical problems. Selections in this chapter range from the Pope’s 
views on the Mindzenty case and the U.N. Declaration on Human 
Rights to President Truman’s 1949 Inaugural. This leaves the reader con- 
fused about, or unaware of, the great underlying issues in the inter- 
national field. Why not—this is just offhand—some Machiavelli, Hegel, 
Treitschke on power politics, Bolingbroke and Hume as classical repre- 
sentatives of the balance-of-power doctrine, Grotius and some modern 
authors, such as Triepel, Anzilotti, or Scelle on foundations of inter- 
national law, somebody recent on collective security and the present 
“super-power” system, and Kant and some moderns on “World Gov- 
ernment”? By presenting a rapid survey of the deeper theoretical prob- 
lems that underlie international relations such a chapter would fill a 
serious gap in our present texts in political theory. 


N H. Herz. 
Howard University. Joun H. Herz 


The Struggle for Germany. By Drew Mippieton. (Indianapolis-New 
York: The Bobbs-Merrill Company. 1949. Pp. 304. $3.00.) 


Again the Goose Step. By Detpert Crark. (Indianapolis-New York: 
The Bobbs-Merrill Company. 1949. Pp. x, 297. $3.00.) 


Both books, written by top correspondents of the New York Times 
in Germany, can be strongly recommended to serious students of com- 
parative government and international politics. While covering the same 
subject matter and, roughly, the same period, the two books are by no 
means overlapping, but supplement rather than duplicate each other. 
Both are highly readable because they are written in a fresh and vigorous 
style, free from pompous omniscience on the one hand and petty trivia 
on the other. In general, Mr. Clark’s book is somewhat more personal 
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in narrative and outspoken in tone, whereas Mr. Middleton is more 
reserved and careful in passing judgment on events or personalities. Of 
the latter, General Clay is viewed more sympathetically by Mr. Middle- 
ton than by his colleague. But both writers agree about General Clay’s 
“inability to comprehend the importance of the appeal which the Social 
Democratic Party makes in Germany to the working classes” (Middle- 
ton, p. 130), and that “he cheerfully tolerated a policy which all but 
ignored the labor unions as groups; which contemptuously discarded their 
courteous recommendations of candidates for key industrial positions; 
which ostentatiously turned its back on them when an international 
industrialist had something to say; which failed even to assist them in 
carrying on anti-Communist propaganda within the ranks of labor” (Clark, 
p. 49). General Clay was surrounded by relatively conservative advisers, 
some from Wall Street, others from the Pentagon and the State Depart- 
ment, and it was hardly to be expected that those men could grasp the 
fundamental fact that the democratic trade union movement in Europe is 
one of the few remaining democratic forces left there, and that the 
United States should support it to the utmost of its ability for reasons 
of sheer self-interest, not to speak of democratic loyalty. Decartelization 
was sabotaged or minimized, and the slogan of “economic reconstruction” 
was a convenient cover for a multitude of sins. German businessmen 
feel safe in the American and British zones, even those who helped Hit- 
ler to power, and “the tragic error,” as Mr. Clark puts it (p. 65), “was 
in the illusion that these men were our friends simply because they 
hated the Russians.” Like most other writers, both Mr. Clark and Mr. 
Middleton are profoundly concerned about the failure of denazification 
and democratization: Mr. Clark tends to attribute considerable respon- 
sibility for that failure to the faults of inadequate personnel and un- 
realistic methods of operation, while Mr. Middleton thinks that one of 
the greatest mistakes of American Military Government was to believe 
“that the American concept of democracy as the highest form of political 
organization was shared by any large number of Germans. This is not so. 
It never has been so” (p. 221). Despite such heavy odds, Mr. Middle- 
ton believes that there is a chance for the growth of democracy in Ger- 
many, but only if “we try to encourage its emergence” (p. 281). Mr. 
Clark is more pessimistic in his long-term outlook and believes that, once 
the armies of the occupying powers are withdrawn, “tanks and guns will 
sprout behind every factory wall, and once more an army, mysteriously 
trained and equipped, will be ready to follow the new Fuehrer when he 


appears” (p. 296). 
WILLIAM EBENSTEIN. 
Princeton University. 
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Prospects for Democracy in Japan. By T. A. Bisson. (New York: The 
Macmillan Company. 1949. Pp. viii, 143. $2.75.) 


Bisson is a veteran among experts on Japan. He has made himself 
nationally known through numerous books and articles on the subject and, 
in recent years, has had an opportunity to observe post-war development 
as a member of the government section of SCAP. His latest book has 
merit as an antidote against the facile optimism regarding the occupation 
which was officially encouraged in the first years of this vast and risky 
experiment. 

Though Bisson fully recognizes the marked success of the occupation 
in certain respects, the greater part of the book points to the imperfec- 
tions and to the incompleteness of American post-war reforms in Japan. 
In this context the failures to break the power of the Zaibatsu, to speed 
up land reforms, to remove “old guard” reactionaries, or to allow full 
freedom to the strike movements of unionized workers are taken under 
the microscope by Bisson. 

A weakness of the book seems to be its overemphasis on the 
liquidation of the “old guard.” Although the emergence of a new leader- 
ship would greatly heighten Japan’s prospects for some kind of a new 
social deal or regime, it is doubtful whether this regime, if it could be 
established without turmoil, would be democratic in character or would 
be able to solve Japan’s serious economic dilemma. The solution of the 
latter problem, however, is dependent on an all-around improvement 
of international relations. 


Hetmut G. CALLis. 
University of Utah. 


Germany Under Occupation: Illustrative Materials and Documents. By 
James K. Pottock, James H. Meiset, and Henry L. Bretton. (Ann 
Arbor: George Wahr Publishing Company. 1949. Pp. 305 and 30 un- 
numbered pages. $3.00.) 


The essential fact to record is simply that this collection, originally 
published under date of March 1, 1947, has been revised to June 15, 1949. 
The last document is the Bonn Constitution for the new Federal Re- 
public of Germany. It seems superfluous to say that the work has been 
done with competence and with a discrimination that reflects first-hand 
acquaintance with the entire post-war period. In bulk the new edition is 
scarcely larger than the original. The chief saving in space results from 
the omission of the section on the International Military Tribunal at 
Niirnberg. Additions include our government’s second basic policy di- 
rective—of July 11, 1947, superseding JCS 1067; two years’ developments 
in such matters as reparations, elections, and the movement of refu- 
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gees; the conflict over access to Berlin; and the gradual solidification 
of Western Germany, from Bizonia to the establishment of a German 
government administering the territory comprised of the three western 
zones. The Trizonal Fusion Agreement of April 8 and the West German 
Occupation Statute of April 10, 1949, are fundamental to the present 
position of the allied governments. Notwithstanding the particular care 
that OMGUS took with its documentation, it was inevitable that many 
of the operative papers of a foreign occupation would not be accessible 
to students back in the States. It is an exceedingly useful thing that 
a judicious selection has been made readily available. 


Stanford University. CHARLES FaIRMAN. 


Stafford Cripps: Master Statesman. By Eric Estorick. (New York: John 
Day Company. 1949. Pp. 342. $5.00.) 


A study of the character, experience, and outlook of the man who 
guides Britain’s economy today is bound to be of interest, and given Sir 
Stafford Cripps’ eventful and paradoxical career it is doubly so. 

Cripps is anything but typical of those who lead the Labour party. 
He was born of a Conservative family, youngest son of the first Baron 
Parmoor, and nephew of Beatrice Webb. He received a public school 
and university education, specializing in chemistry, and then studied 
law. He became a leading lay worker in the Church of England, but 
turned from church to politics to apply his Christianity. 

He entered the Labour party at the age of forty, after becoming 
the highest paid King’s Counsel in England. Soon after he joined the sec- 
ond MacDonald government as solicitor-general, still knowing little of 
Labour’s history or motives. He followed the party in opposition to Mac- 
Donald in 1931, and was one of only forty-six Labourites left in Com- 
mons after the election debacle of the same year. When depression con- 
ditions intensified, Cripps moved steadily to the left, reaching “sharp 
revolutionary conclusions.” In 1939, he was expelled from the party 
for advocating the creation of a “popular front” against the Chamberlain 
government and its appeasement policies—an occasion when the party 
was charged with “blowing its brains out.” 

Labeled a “philosophic and theoretical socialist,” a man without a 
party, he was nevertheless too useful, when World War II broke, to be 
overlooked for government duties. With his usual aplomb, he performed 
in jobs ranging from ambassador to the USSR to minister for aircraft pro- 
duction, and always with acknowledged credit to himself. Restored to the 
party in early 1945, he entered the Labour government and soon reached 
the influential and responsible position he holds today. 
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Despite his extraordinary intellectual equipment, Cripps is not a 
political philosopher; he is concerned with the deed, not the thought. 
Few men have demonstrated versatility of such a high order: he moves 
with apparent ease from laboratory to bar; from Commons’ bench to 
minister’s desk; from diplomatic salon to aircraft factory. Probably his 
greatest weakness as a politician is his tendency to assume that others 
have the same respect for rationality, honesty and efficiency that he has 
himself. Yet it seems likely that history will bestow on him before any 
of his present colleagues the title of “statesman.” 

Estorick’s biography has most of the usual merits and faults of a 
journalist’s work; it displays a pronouncedly favorable ‘bias, but it is 


le. 
thoroughly readable Dett G. HitcHner. 


University of Washington. 


Modern Foreign Governments. By Freperic A. Occ and Harotp ZINK. 
(New York. The Macmillan Company. 1949. Pp. xi, 1004. $6.00.) 


Of twenty-four reputable textbooks in comparative government pub- 
lished since 1900, eight would appear, by title, to offer truly global com- 
parisons of political institutions. None do so in fact. Modern Foreign 
Governments is not an exception to this statement, for Ogg and Zink, 
like most of the other writers, devote most of their book to several Euro- 
pean governments and toss a sop in the direction of Asia and Latin 
America. For instance, forty chapters are dedicated to the four Euro- 
pean governments of Great Britain (which gets twenty-nine chapters 
alone), France, Germany and the Soviet Union. One chapter is set aside 
for “The Governments of Norway and Sweden,” one chapter discusses 
Argentina, and two relate to Japan. 

No one need deride the importance of the governments of these 
countries, once it is understood that the volume will not provide gen- 
eralizations or criticisms based on a study of more than half a hundred 
nation-states. The use of grandiose titles has been a long-time practice 
for specialized comparative government texts. Otherwise, Ogg and Zink 
make a valuable contribution to the field. Their discussions are fact- 
packed and surface-piercing. Their judgments are provocative, their writ- 
ing is terse. Scholarly analysis has been maintained, but ready reading 
provided. The text deserves wide adoption for university courses on this 


subject. 
Roya PuRcELL. 
University of Southern California. 
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The Struggle for German Democracy. Edited by Gasriet A. ALMOND. 
(Chapel Hill: University of North Carolina Press. 1949. Pp. viii, 345. 
$4.00.) 


The German issue has become so complex that no single author can 
hope to cope competently with its multiformity within the compass of 
a moderately-sized book. This volume has been written by a team of 
seven, all of whom may justly claim to be experts. The introduction, an 
excellent study on “Freedom and Authoritarianism in German History” 
by Eugene N. Anderson, constitutes, in this reviewer’s opinion, the out- 
standing section of the book. The two chapters on the “Resistance 
Movement,” by Gabriel A. Almond and Wolfgang H. Kraus, contribute, 
perhaps unintentionally, to deflate the myth now so popular in this 
country (though not at all in Europe) that the Germans, a people no- 
toriously incapable of revolution, failed to offer a substantial opposition 
to the regime while it was doing well. The discussion of German econom- 
ics, by Fred H. Sanderson (a State Department official) is little more 
than an adequate record of the official viewpoints of the American gov- 
ernment. The two chapters on governmental reconstruction and on po- 
litical parties, by Hans Meyerhoff and Vera F. Eliasberg respectively, are 
reasonably good recapitulations of familiar material. However, the con- 
cluding section on reorientation, by Miss Clara Menck (the only German 
national of the group) refreshingly undertakes the confrontation of ac- 
complishments and shortcomings on this all-important field bearing the 
motto: Too little and too late. 

For its solid information and fairness in reporting, the volume merits 
full commendation. The references to German sources are most valuable. 
But the reader who is tired of the rose-colored Military Government 
reports and is interested in critical evaluation of the facts will be dis- 
appointed. For example, the sentence in the section on economics (p. 
148) is self-revealingly characteristic: “There is not much evidence that 
the economic recovery of the Western zones was seriously hampered 
by the program of denazification.” For an answer to the much more 
pertinent query: Has economic recovery seriously hampered denazifi- 
cation? the reader may look elsewhere. In the entire book there is not 
a single flash of the brilliant anger of Delbert Clark’s “Again the Goose- 
step,” or anything akin to the alarmed questioning of Drew Middleton 
why American occupation policy has lost us our part of the German 


peace. 
Kart LOEWENSTEIN. 
Amherst College. 
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Latin America: A Selective Guide to Publications in English. By R. A. 
Humpureys. (New York: The Royal Institute of International Af- 
fairs. 1949. Pp. vii, 63. $1.50.) 


The Royal Institute of International Affairs has previously placed 
us much in its debt with many excellent studies of various aspects of the 
world scene. It has added to that debt by the issuance of a recent slender 
booklet, R. A. Humphreys’ Latin America: A Selective Guide to Pub- 
lications in English. Professor Humphreys (of the University of London) 
has established a well-justfied reputation for himself as an authority on 
Latin American history and in this booklet he extends that reputation 
to the field of bibliography. The Guide includes some nine ‘hundred books 
and other publications on Latin America, very systematically organized 
as to general reference works, bibliographies, periodicals, anthropology, 
history, economics, international relations, literature, and other rubrics. 
Not the least valuable feature is the penetrating critical comments the 
compiler makes about many of the works included. Virtually all of 
the standard works, event recent ones, of importance are included and 
factual mistakes and even typographical errors appear to be almost wholly 
absent. The Guide is an excellent reference tool, and this reviewer’s only 
regrets are that a selection (it would admittedly have to be arbitrary) 
of the better articles in periodicals was not included, and also an author 
or title index. Every “Latin Americanist” should have this bibliography. 


Russet. H. Firzcipson. 
University of California at Los Angeles. 


American National Government: Law and Practice. By Forp P. Hatt, 
PressLy S. SIKES, JOHN E. STONER, and Francis D. WormuTH. (New 
York: Harper & Brothers. 1949. Pp. xiv, 588. $4.00.) 


This volume is the work of a group of competent specialists who 
have been engaged for a number of years in experimenting with the 
teaching of national government at Indiana University. This is an effort 
to deal with American national government in the framework of com- 
parative government and of political and juristic theory. In this re- 
stricted field the pages are full of learning and wisdom. 

However, these limitations loom very large in importance. The 
writers exclude materials dealing with state and local government, a very 
serious omission in view of the federal character of our government. We 
really have forty-nine governments to start with, including the states, 
and a total of over 150,000 when more than 3,000 counties and innumer- 
able urban and rural units are included. Obviously an introduction to 
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government which leaves much of this large group of agencies, powers, 
and functions out of the picture is inadequate except for a limited purpose. 
Although state and local governments differ in many respects, there are 
nevertheless many important patterns and principles which they share. 
The politics of the United States has grass roots which should not be 
neglected in an introduction to American government. For example, the 
party system and group pressures cannot very well be omitted from an 
introduction even to the national government. It is as difficult to omit 
the local boss and primaries as it is to pass by the metropolitan region 
in a view of the American governmental system. The same is true of a 
wide range of other activities. 

On the whole, the writers have carried out their aim to keep away 
from a study of American government chiefly through the agency of his- 
tory and to place more emphasis upon legal and administrative consider- 
ations. On the other hand, they have sacrificed factors in our American 
system of government which seem necessary in a comprehensive view 
of the United States in its political setting. The relations between the 
localities, the states, and the federal government are so intimate and 
significant that failure to emphasize their patterns and processes is diffi- 
cult to justify. This is all the more regrettable in a volume written by 
authors so experienced and competent as the writers of this text. 


University of Chicago. Crarces E. MERRIAM. 


Modern American Society: Readings in the Problems of Order and 
Change. Edited by Kinostey Davis, HArry C. BrEDEMEIER and 
Marion J. Levy, Jr. (New York: Rinehart & Company. 1949. 
Pp. xviii, 734. $4.50.) 


This volume of readings is primarily intended for students in a 
beginning course in sociology. The editors say that their selections 
have been guided by the desire to illuminate the theses of unity and 
continuity in American society, while also permitting the examination 
of many problems of social maladjustment. To inhibit a student tend- 
ency to confuse moral judgments with science, the initial selections con- 
sist of a quotation from Henry Poincaré and a longer excerpt from Mary 
Shaw’s essay on “Social Values.” The editors also feel that student 
vision will be sharpened if the data about American society is viewed 
against a backdrop of a traditional set of values which most Americans 
take as “ultimate.” Accordingly the editors offer a second set of intro- 
ductory selections which include excerpts from the Declaration of Inde- 
pendence, the Constitution, Mr. Justice Holmes’ opinion in the Schenck 
case (why not his classic defense of freedom in the Jacobs case?), the 
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House “Un-American Activities” committee (in one of its most re- 
strained moods), and other statements concerning special privilege, in- 
dividualism and American social myths. 

The descriptive and analytical materials which constitute the bulk 
of the book deal chiefly with many facts and problems of urban life 
in America. There is no contribution, despite the breadth of the title, 
which considers specifically the nature of American rural life and rural 
problems. Apart from this glaring omission, the selections cover many 
facets of our society and are well worth student reading. Brief intro- 
ductory chapter notes and a final synthesizing chapter are contributed 
by the editors. These are useful, but hardly of first-rate significance. 


Reed College. Cuarces McKIntey. 


A Grammar of American Politics: The National Government. By Wit- 
FRED E. BINKLEY and Matcotm C. Moos. (New York: Alfred A. 
Knopf. 1949. Pp. viii, 760, xviii. $4.50.) 


The authors intended this rather lengthy production to be “a some- 
what different interpretation” of American government and politics. It 
was their purpose to present “those human interests and ideologies that 
account for the civic conduct of both private citizens and public offi- 
cials.” Within the necessary limits of a text like this, Drs. Binkley and 
Moos have largely succeeded without sacrificing essential factual matter. 
In fact, they have struck a happy balance between description and scru- 
tiny; theirs is a “réalistic” analysis of how political institutions actually 
work. 

Apparently this book was written for the upper division course in 
American national government, but it will also be a useful reference for 
students of American political life. Beginning with a chapter on the 
dynamics of American government, the succeeding pages are organized 
under eight sections: the development of the Constitution and the growth 
of federal-state and interstate relations; the rights and privileges of citi- 
zenship; institutions of popular control, including pressure groups, parties 
and nomination and electoral procedures; the presidency; the federal 
administration; the Congress; the federal judiciary; and the major fed- 
eral functions of national finance, defense, regulation of business, agri- 
culture and conservation. Significant contributions to this latter section 
were made by Professors James A. Maxwell, Arthur M. Ross and Walter 
M. Wilcox. 

Critical evaluation has been given where such judgment was needed, 
and the reader benefits from this vitalizing application of meat to the 
bare bones of fact. The authors have not hesitated to correct certain 
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prevalent myths or misconceptions of American government often held 
by student and layman alike. Politics in the pluralistic sense is given 
a sympathetic treatment on the well-founded assumption that the fate 
of the democratic process depends upon the citizen aligning himself with 
responsible instruments of expression. In this connection, there is a par- 
ticularly good discussion of political parties. 

Like most first editions, the text contains its share of technical errors 
and omissions. Sometimes the logic of progression is weak. The research- 
minded reader will object to some inadequate footnotes. However, the 
promising features of this text are its lucid and often colorful style, 
the well-selected examples, coupled with a mature, liberal and dynamic 
interpretation of the American political scene, and its great readability. 


University of Southern California. MELVIN CRAIN. 


Southern Politics in State and Nation. By V. O. Key, Jr. (New York: 
Alfred A. Knopf. 1949. Pp. xxvi, 675, xiv. $4.50.) 


This book cuts through the traditional caricatures of Southern poli- 
tics and indicates the complexities which underlie the usual clichés 
about the Sout’. Factionalism within the one-party system is made clear 
through a state-by-state analysis of political leadership. The effect of 
the one-party system in national politics is discussed, as well as party 
mechanics, the nature of the electorate, and the restrictions on suffrage. 
Professor Key gives appropriate emphasis to the comic opera aspects of 
Southern politics, but does not neglect the fundamental realities of race, 
over-representation of rural areas, agrarian poverty, and political non- 
participation. He makes it clear that the hard core of Southern soli- 
darity lies in the whites of the plantation Black Belt, supported by his- 
torical forces rooted in the Civil War and the Populist revolt. Although 
a minority, the wealthier, conservative whites of the Black Belt, through 
unity and political skill, have imposed their will on the majority by raising 
the issue of white supremacy whenever their control has been threatened. 

Attention is given to the growing urbanization and industrialization, 
with the consequent development of labor unions, improved educational 
facilities, the assault on suffrage restrictions, and federal intervention on 
behalf of Negro rights. These developments afford Southern liberalism an 
opportunity to produce a new and superior type of political leadership. 
It is the author’s opinion that the prospect for establishing a two-party 
system depends on events at the national level. Unless the Southern 
whites can be emancipated from the race issue he sees no hope of creat- 
ing a democratic political system in the South. 


University of North Carolina. EuceEne E. Prarr. 
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The American Suffrage Medley. By Duptey O. McGovney. (Chicago: 
University of Chicago Press. 1949. Pp. vii, 201. $4.50.) 


Here is one of the most informative and fascinating books published 
this year. As a result of his extensive research, the author has been 
able to assemble an impressive mass of pertinent information concern- 
ing the suffrage restrictions in the various states. The result is not a 
pretty picture, but an accurate one. According to the author, 

The book is intended to give the reader all the evidence (1) on the need for 
reform, (2) why reform is possible only by constitutional amendment, and (3) what 
the scope of the reform should be. It also shows what a medley of voting qualifi- 
cations has long existed and what a medley still exists, and the reasons why different 
types of qualifications have been imposed, and why they are still imposed. 


This book is obviously, and admittedly, part of a campaign for a 
uniform suffrage, at least in the election of national officers. Because 
virtually all control is in the hands of the states, such uniformity is cer- 
tainly not to be expected under the present system. The only solution 
seems to be an amendment to the Constitution. The author presents his 
ideas concerning the contents of this recommended amendment. 

The volume is well written, contains a minimum of typographical 
errors, and is thoroughly annotated and indexed. For anyone desiring in- 
formation about our election laws, this is the book to obtain. 


University of Utah. Davip E. MILter. 


National Transportation Policy. By CHartes L. DearING and WILFRED 
Owens. (Washington: The Brookings Institution. 1949. Pp. xiv, 459. 
$4.00.) 


This book is fundamentally the task force report on transportation 
as part of the study of the Department of Commerce by the Hoover Com- 
mission. As the title suggests, the study is an analysis of policy rather 
than of the transportation system and its attendant regulation by the 
government. 

Part one deals with the government’s promotion of transportation 
facilities and services. Here the authors make the point that federal pro- 
motional activities have been designed more for expansion rather than 
the achievement of maximum service and economy. This failure was 
clearly illustrated by the railroad expansion in the 1870’s and continued 
until after the turn of the century. The same lack of foresight is being 
repeated in the federal programs for highways and airways. It raises 
four issues: first, whether the federal government is playing an appro- 
priate role in transportation development; second, whether means of 
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financing are conducive to the provisions of maximum service and econ- 
omy; third, whether the methods used to carry out the development 
program are designed to achieve the desired results; and fourth, whether 
promotional activity is properly correlated with regulation. 

Part two examines the regulatory functions by the government of 
transport enterprises. Here the authors show that, while regulatory and 
promotional activities of the national government are extensive, there 
exists neither a single transportation policy, nor a series of policies that 
are mutually consistent. 

Part three deals with the need for revision of national policy. The 
critical defects are presented by reference to six principles emphasizing 
that Congress should formulate a clear, concise and coherent policy with 
respect to transport efficiency and technological progress. This part ends 
with a discussion of the reorganization of agencies recommending a de- 
partment of transportation and a consolidated regulatory commission. 

One cannot help but recommend this book for study. Although 
one need not concur in all solutions proposed, the book recommends 
itself as a rather complete analysis of the problems involved in our trans- 


portation system. 
ELtsworTH E. WEAVER. 
University of Utah. 


Government and Politics in the United States. Revised Edition. By 


Harotp Zink. (New York: The Macmillan Company. 1947. Pp. x, 
1006. $4.75.) 


The analytic pattern which characterized the “traditional approach” 
to textbooks in American government is being gradually revised and the 
“new formula” is finding expression along two lines of development. One 
is a synthetic treatment of the basic functions of local, state, and national 
government. The duties of mayor, governor and president, for instance, 
are considered together within the frame of reference of the nature of 
the executive power. The other innovation is a reinterpretation of the 
conventional materials in terms of the principles of political dynamics. 
Symptomatic of this latter influence is the appearance of such chapters 
as: “Public Opinion and Propaganda,” “Pressure Groups,” “Principles 
of Public Administration,” “Classification of Governments,” and “The 
Duties and Obligations of the Citizen.” 

The trend is apparently inspired by three considerations: the desire 
to integrate the materials of American government, administration and 
politics; the attempt to create an academic omnibus out of the course 
by making it accommodate the dual load of an introduction to the 
principles of political science as well as the study of American govern- 
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ment, and finally, it may represent the intellectual cross-fertilization of 
political science with the sister disciplines of psychology, sociology and 
social psychology. 

Dr. Zink’s study treats the three levels of Amercan government sep- 
arately. However he emphasizes the dynamic approach by adopting 
the credo of “believing that an understanding of political institutions is 
necessarily incomplete unless one is familiar with the human element.” 
Illustrative subtopics which substantiate this thesis are: “The Place of a 
Leader in American Psychology,” “Attitude Toward Universities in the 
United States,” and “Foreign Service Psychology.” 

The emphasis is clear and consistent, the study logically integrated 
as to scope and sequence, reasonably comprehensive in factual content, 
and realistic in temper. 

Although this is listed as a revision of the 1942 edition, it was 
published in 1947, and some of the more important recent developments 
in the national government, such as the proposals for the reorganization 
of Congress and the Cabinet, and the recommendations contained in the 


Hoover Commission Report, are missing. 
Totton J. ANDERSON. 
University of Southern California. 


The United States Congress: Organization and Procedure. By Ftoyp M. 
Rippick. (Manassas, Va.: National Capitol Publishers, Inc. 1949. Pp. 
xi, 459. $5.00.) 


Using as a base his 1941 book, Congressional Procedure, Floyd M. 
Riddick has written a meliorable description of Congress at work. The 
present volume is more comprehensive in scope than the earlier edition. 
It contains two new chapters, and greater attention is given to Senate 
procedure and standing committees. Several old chapters have been 
consolidated, and there are many instances of improved organization 
within particular chapters. The chief gain, however, is a better integra- 
tion of materials. Certain topics are treated more fully and reflect the 
author’s lengthened experience on Capitol Hill. For example, in an ad- 
mirable chapter on “The Committees of Congress,” more space is given 
to the factors which influence appointments to standing committees, the 
selection of committee members, or the role of sub-committees. Here 
fresh insight has been furnished students of the legislative process. Of 
course, the value of the book is increased with the inclusion of new 
data through the Eightieth Congress. 

Despite its general excellence, the work contains some deficiencies. 
Nothing is added to the usual textbook description of senatorial courtesy. 
One feels the author could have included information on the use of 
professional staff members by committees; instead, he dismisses this phase 
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of Congressional reorganization with the remark that the “Act of 1946 
has been so recently enacted that comment on practices thereunder is 
not justified.” (p. 130.) The concluding chapter may well have been 
omitted. It consists of observations on some recent experiences between 
the President and Congress. Drawn largely from articles written by the 
author and readily available to all, the chapter is neither comprehensive 
in its treatment of the subject nor functionally consistent with the other 
chapters. Finally, the reader will note many imperfections by the pub- 
lisher; some are trivial, others plainly distracting. 

In sum, however, Dr. Riddick has written an authoritative volume: 
excellent for reference and extremely valuable for courses in legislatures 
and legislation. It is indispensable to those interested in the proce- 
dure of the Congress. 


Davin G. FARRELLY. 
University of California at Los Angeles. 


Americans Betrayed: Politics and the Japanese Evacuation. By Morton 
Gropzins. (Chicago: University of Chicago Press. 1949. Pp. xvii, 
449. $5.00.) 


This is a carefully documented report of an American tragedy, brought 
about through the betrayal of democracy by politicians and economic 
opportunists who were allied with bigots and “white supremacists.” 

Americans Betrayed is truly a fitting title, for all through the book 
the author stresses the point that the Japanese-American evacuées were 
not the only victims of the mass evacuation, since all Americans suffered 
from this great betrayal. 

Dr. Morton Grodzins proves that the mass evacuation was only dis- 
guised as a matter of military necessity. He proves that it was brought 
about by racial hatred and the greed of economic competitors. He proves 
that these “white supremacists” and bigots used lies and false stories of 
spying to misinform the nation regarding the Japanese-American popu- 
lation. The war was a very timely event for these pressure groups: it 
enabled them to revive their drive to deport eventually all Japanese, 
regardless of citizenship. 

The veneer of national safety was very thin and underneath was the 
less remarkable framework of racial animosity, economic aggrandize- 
ment and political fortune hunting. 

Dr. Grodzins actually names the men and organizations who were 
instrumental in gaining mass evacuation; he ilso states their individual 
goals. He names those who were opposed tv the evacuation. He exon- 
erates the Justice Department of all blame for the final decision, and 
places all responsibility for the decisions on the military. 
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In this book may be found a complete survey of the role of the 
California press in the campaign for mass evacuation, and an analysis of 
all of the arguments for evacuation. 

Americans Betrayed is not a monograph about the evacuées them- 
selves; it is about the hatemongers and greedy land-grabbers, and it deals 
eventually with the role of the government and the military. 

This book shows what happened to one minority group, how their 
constitutional safeguards were taken away. It is a definite warning to the 
American people to reinforce their democracy so that the rights of peo- 
ple shall not be judged on any arbitrary basis of race, creed, or color. 


Lyte K. KurisakI, Jr. 
J.A.C.L. Board Member, Salt Lake City Chapter. 


The President and The Presidency. By Louis BRowNLow. (Chicago: Pub- 
lic Administration Service. 1949. Pp. xi, 137: $2.75.) 


I have never met Louis Brownlow, though his is a great name in 
American political science, and neither he nor any of his friends has 
sent me this book to review as is so often the genteel custom among the 
knowing. Nonetheless, though I do not feel circumscribed by personal 
acquaintance with the author or the polite compulsion of doing a mutual 
friend a kindly act, I still think his book a good one. Further, unlike 
most books that I and other political scientists review, I have read every 


word of it, because, uniquely enough, I enjoyed it. 

Yet, at the risk of appearing immodest in reviewing the work of 
a great man, candor compels me to say there is nothing particularly new 
in it. It did not afford me any new insights into the presidency I had 
not already acquired in my other reading or by personal observation. 
Rather, the contribution of the book is in two other directions. It is so 
well and entertainingly written as to deserve to be classed as somewhat 
unusual in the literature of political science. Secondly, it briefly and 
admirably sums up almost all the significant thought there is on the pres- 
idency. 

The highlights of the exposition are the apt stories Brownlow includes 
to add new interest to old observations. The anecdotes are personal, 
amusing, and, best of all, fresh. I recommend them to the industrious 
compilers of textbooks on American Government, to enliven works which 
more often than not prove to be just dull recapitulations of the dull re- 
capitulations of others. They undoubtedly will be so used for a good 
many years to come. 

Brownlow went to Washington in 1904 as a fledgling newspaper cor- 
respondent. It was not hard to get an exclusive interview with the Presi- 
dent in those days, even without being the chief correspondent of the 
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New York Times, and soon he found himself waiting in the cabinet room. 
In a few moments “in burst Teddy himself, flying coattails, flying eye- 
glass cord, gleaming teeth, squinting eyes, outstretched hand, and ‘DEE- 
LIGHTED!” Since that day it has been the author’s rare opportunity 
to know all the men who have occupied the White House. His book 
gains most of its interest from his personal observations of the presidents 
and the varying ways in which they have administered the presidency. 

The chief conclusion of the work is that “we should give the Presi- 
dent autherity commensurate with his responsibility—something that we 
have not done.” Brownlow fears there is far more danger that the presi- 
dent “will render the office less efficient than was intended, than that he 
will exercise an authority dangerous to the liberties of the country.” His 
suggestions for strengthening the office follow in the main the now fa- 
miliar recommendations made in 1937, by the President’s Committee on 
Administrative Management, a distinguished committee of three, of which 
he was a member. 

Jerome Kerwin, chairman of the Walgreen Foundation of the Uni- 
versity of Chicago, deserves praise for inducing Mr. Brownlow to deliver 
the series of lectures of which the book is an outgrowth. 


University of New Mexico. THomas C. DonNeELLy. 


The Power in the People. By Fetix Mortey. (New York: D. Van Nos- 
trand Company, Inc. 1949. Pp. xv, 293. $3.50.) 


The book’s title is a quotation from William Penn, its dedication 
is to James Madison, its stated purpose is to examine the basic political 
theory and significance of the American federal union. Here is another 
of several recent attempts to restate the imperatives of our democratic 
system, the trend being a natural and healthy reaction to contemporary 
stresses. 

The book is designed as a powerful tract, for, as Mr. Morley sees 
it, “the more excellent the type of government, the more subject to de- 
terioration; the perpetuation of the Republic can no longer be taken for 
granted by its citizens.” Why? Because the essentials of our democ- 
racy are being undermined by indifference and governmental paternal- 
ism. What are those essentials? Individual liberty and self-reliance, de- 
centralization, separation of powers, freedom of enterprise, the Christian 
outlook. The theme, by now, is a rather familiar one. 

There will be a more general acceptance of the author’s premises 
and principles than of his conclusions and applications. Nothing could 
better illustrate the depth of the semantic problem in democratic ideol- 
ogy than a comparison of Morley’s with another of these current analyses, 
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Stapleton’s Design of Democracy. Despite agreement on many of the 
basic “essentials,” the two are strikingly opposed in their evaluation of 
recent trends, the present work bitterly condemning the policies and 
practices of recent administrations as a very negation of the wisdom of 
Madison and de Tocqueville. 

Yet a mere outline does not convey the vigor of presentation and 
richness of quotation employed. The sustained argument is bound to 
stimulate the general reader, whether toward hearty approval or violent 


disagreement. 
er D. MACKENzIE BROWN. 


University of California, Santa Barbara College. 


TVA and the Grass Roots: A Study in the Sociology of Formal Organi- 
zation. By Pup Seiznicx. (Berkeley, Calif.: University of Cali- 
fornia Press. 1949. Pp. viii, 274. $3.75.) 


One of the most interesting and significant developments in the 
study of public administration is the recent appearance of persons trained 
in the field of sociology, who naturally bring to their study of admin- 
istration the concepts and methods of sociology. The results to date are 
exciting and rewarding, and hold a promise of a profitable future. 

Philip Selznick is a professional sociologist, but he also can talk 
POSDCORB with the best of them. In TVA and the Grass Roots he has 
written a book that is revealing, original and wise. It is revealing because 
it draws aside the curtain and reveals that at least one toe of this idol of 
the liberals is something less than fine gold. (For this I predict he will 
not be thanked.) It is original in its well-wrought combination of or- 
ganizational theory and empirical study (he spent a year in on-the-spot 
research). It is wise in that it crystallizes some of the wisdom that 
ordinarily exists only in solution in the blood of good and wise ad- 
ministrators. 

On the empirical side, Selznick’s thesis and conclusion is that TVA 
had to compromise some of its principles in making adjustments to its 
institutional environment; that the price of its accomplishments, particu- 
larly in the power field, was its support of the status quo over a very 
large area of southern economics and mores; that an alliance was formed 
at an early date between the TVA and the land-grant colleges which the 
record shows to have had far-reaching implications for the relations of 
TVA to its regional environment and to the federal structure. 

The author’s conclusions on the theoretical side are impossible of 
summary in a review of this scope, but to the reviewer they are a “con- 
tribution.” Together with the empirical findings they penetrate deep into 
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the area between administration and democracy, and probe at the heart 
of the democratic dilemma. In a sense the results are discouraging, but— 
let me quote the author: 

We have been concerned to formulate some of the underlying tendencies which are 
likely to inhibit the democratic process. Like all conservative or pessimistic criticism, such 
a statement of inherent problems seems to cast doubt upon the possibility of complete 
democratic achievement. It does cast such a doubt. The alternative, however, is the 


transformation of democracy into a utopian notion which, unaware of its dangers, is 
unarmed to meet them. 


University of California. Dwicut WALpo. 


American Men in Government: A Biographical Dictionary and Directory 
of Federal Officials. Edited by Jerome M. Rosow and others. (Wash- 
ington, D. C.: Public Affairs Press. 1949. Pp. xxiii, 472. $7.50.) 


This Who’s Who of federal officialdom contains biographical data on 
1600 persons of whom 350 are admirals and generals. Quite appro- 
priate is Leonard D. White’s observation in the foreword that they “form 
no coherent corps and have no group solidarity,” as do their British 
counterparts, the administrative class. 

It is rather remarkable that a grouping of this nature should contain 
only a handful of political scientists, even including those nurtured in 
the new public administration curricula. One discerns such names as 
Belsley, Gladieux, Fite, Clapp, Griffith, Jessup, Kingsley, Staats, Stahl, 
Stone and Warner, but few more. This is said not by way of ques- 
tioning the validity of selection, but rather to call attention to the 
paucity of our contribution to top administrative leadership thus far. 
Of course, the newness of public administration programs means that 
few graduates are yet old enough to be in the age range of 52, the aver- 
age of the biographees. Nevertheless, the fact that lawyers and econo- 
mists seem to be vastly more preferred should perhaps cause us to do 
a little soul-searching. 

The book should be useful to teachers, students and business men 


who have dealings with Washington. 
JouHN M. PFIFFNER. 
University of Southern California. 





NEWS AND NOTES 


The third annual meeting of the Western Political Science Associa- 
tion, held at Albuquerque, New Mexico, on November 25-26, 1949, was 
attended by more than two hundred persons. Officers of the Association 
for the academic year 1949-1950 are: Boyd A. Martin, University of 
Idaho, president; Leo C. Riethmayer, University of Colorado, vice-presi- 
dent; F. B. Schick, University of Utah, secretary-treasurer. 

Members of the Executive Council are: Ben M. Cherrington, Uni- 
versity of Denver (1950); Floyd A. Cave, San Francisco State College 
(1950); Herman H. Trachsel, University of Wyoming (1950); Neal D. 
Houghton, University of Arizona (1951); Howard McMurray, Univer- 
sity of New Mexico (1951); and H. Arthur Steiner, University of Cali- 
fornia at Los Angeles (1951). 

The fourth annual meeting of the Association will be held at 
Pocatello, Idaho, during the two days following Thanksgiving (Novem- 
ber 24-25, 1950). 


The annual regional conference of the American Institute of Pacific 
Relations (Pacific Northwest division) and the Canadian Institute of In- 
ternational Affairs (West Coast branches) was held at Seattle, November 
18-20, 1949. 


Sectional round tables were devoted to discussions of communism 


in Asia and Western power policies. Approximately 125 delegates and 
speakers attended. 


Among the Pacific Northwest political scientists who participated 
were: F, H. Soward, University of British Columbia; Kline R. Swygard, 
Oregon State College; Warren Tomlinson, College of Puget Sound; 
Charles E. Martin, Linden A. Mander, Dell G. Hitchner, Vincent P. 
Hogan, John M. Maki, and Walter L. Riley, University of Washington. 


The ninth annual conference of the Western Governmental Re- 
search Association was held in Los Angeles on November 9-10, 1949. The 
general theme of the conference was “Administrative Research Tech- 
niques Applied to Problems in Government and Business.” 


Occidental College reports the appointment of Richard N. Baisden 
as assistant professor of political science, and of Dr. Marshall E. Dimock 
as visiting professor for the spring semester, 1950. 


San Francisco State College announces the organization of its fourth 
“Seminar in Europe,” under the direction of Professor Alfred G. Fisk. 
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Professor Maure L. Goldschmidt, Reed College, will teach courses 
in political theory at the summer session, 1950, of the University of Cali- 
fornia at Berkeley. 


Professor Frank Munk has given lectures on internal problems of 
Russian satellite areas at the University of California, Berkeley, at Mills 
College, and at the University of California, Los Angeles. 


Dean Thomas C. Donnelly, University of New Mexico, has accepted 
an invitation of New York University to teach, during the Summer Session 
(June 26-August 4, 1950), a course entitled PUBLIC POLICY TODAY. 


“Voluntary Action: “Mainstay of a Free Society” was the theme 
of the Institute of Public Affairs presented by Pomona College on Decem- 
ber 3, 1949. 


The second annual meeting of the Institute of Government under 
the directorship of Professor H. P. Sturm was held at Idaho State College 
on March 16-17, 1950. The Institute is presented as a clearing house 
where public officials may discuss their needs and ideas. 


Mr. Willard F. Barber, member of the Western Political Science 


Association, deputy assistant secretary of state for Inter-American affairs, 
spoke on various aspects of the topic “The Good Neighbor Policy in 
Action” at the Riverside Institute of World Affairs. The re-organization 
of the State Department, and the student exchange and cultural relations 
programs of the State Department were subjects of talks given at Occi- 
dental College, California. 





Tue University oF UTAn, INsTITUTE oF GOVERNMENT 


announces as a permanent feature 
THE ANNUAL MAURICE WARSHAW PRIZE OF $250 


which will be awarded for the most significant contribution to research 
in political science published as an article in the Western Political 
Quarterly within the year to which the prize applies. The members of 
the Board of Editors of the Quarterly will constitute the committee for 
the annual award, and the author obtaining the largest number of votes 
will receive the prize in the amount of 250 dollars. 
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